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U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 134 


COUNTRY OF ORIGIN MARKING OF FRUIT JUICE 
CONTAINERS; EXTENSION OF TIME FOR COMMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of comment period. 


SUMMARY: This notice extends the period of time within which in- 
terested members of the public may submit comments concerning 
the Customs Service’s interpretation of country of origin marking 
rules as they are applied to containers of fruit juice made with im- 
ported juice concentrate. Customs is reconsidering the merits of ma- 
jor supplier marking for such fruit juice containers. Major supplier 
marking stipulates that if a processor obtains 75 percent or more of 
its imported concentrate from one source country, only that source 
country need be disclosed. Otherwise, if no single source accounts 
for 75 percent or more of the concentrate, then all source countries 
must be disclosed. Customs is now determining whether major sup- 
plier marking provides the level of information to consumers that 
was contemplated by the country of origin marking laws, as codified 
in the Tariff Act of 1930, as amended. A notice inviting the public 
to comment on Customs reconsideration of major supplier marking 
for fruit juice containers was published in the Federal Register on 
June 7, 1988 (53 FR 20869), and comments were to have been re- 
ceived on or before August 8, 1988. Customs has received several re- 
quests to extend the period of time for comments. The requesters 
state additional time is necessary to prepare reasonably responsive 
comments. Customs believes the requests have merit. Accordingly, 
the period of time for the submission of comments is being extended 
for two weeks. 


DATE: Comments are requested on or before August 22, 1988. 


ADDRESS: Comments may be submitted to and inspected at the 
Regulations and Disclosure Law Branch, U.S. Customs Service, 
Room 2119, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 
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All comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), 
§1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b)), between 9:00 a.m. and 4:30 p.m. on normal business 
days, at the address above. 


FOR FURTHER INFORMATION CONTACT: John Doyle, Commer- 
cial Rulings Division (202-566-5765). 


Dated: August 5, 1988. 


Harvey B. Fox, 
Acting Deputy Assistant Commissioner, 
Office of Commercial Operations. 


[Published in the Federal Register, August 11, 1988 (53 FR 30312)] 


19 CFR Part 4 


ELECTRONIC RELEASE NOTIFICATION TO CERTAIN VESSEL 
AND AIR CARRIERS AND BONDED FACILITIES THAT ARE 
NOT PART OF THE AUTOMATED MANIFEST SYSTEM 
(AMS) 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; solicitation of comments. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to reflect a change in the procedure by which certain vessel 
and air carriers and bonded facilities are notified of Customs deci- 
sion to release certain shipments of their cargo. At present, carriers 
which are participants in the Automated Manifest System (AMS) 
receive this notification electronically for their shipments entered 
in the system. Such electronic release notification is not available to 
vessel carriers which are not participants in AMS or to air carriers 
and bonded facilities. These parties have been notified of release of 
their shipments by receipt of paper copies of the documents author- 
izing release of each shipment. 

No changes are contemplated in the release notification proce- 
dure to AMS participants. As to non-AMS carriers and bonded facil- 
ity operators, Customs intends to discontinue the practice of provid- 
ing separate copies of release documents with respect to transac- 
tions which meet certain Customs criteria. Instead, each Customs 
district will post at the start of each business day, a computer gen- 
erated list of the shipments which have been authorized for release 
from Customs custody. 


DATES: Comments must be received on or before October 14, 1988. 
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ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations and Disclosure Law Branch, U.S. 
Customs Service, 1301 Constitution Avenue, NW.; Room 2324, 
Washington, D.C. 20229 (202-566-8237). 


FOR FURTHER iNFORMATION CONTACT: Steven Knox, Office 
of Cargo Enforcement and Facilitation, (202) 566-8151. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


For nearly four years, Customs has had under development a sys- 
tem known as the Automated Commercial System (ACS). The ulti- 
mate goal of the ACS is to automate all phases of the Customs entry 
processing of imported merchandise into a single automated system. 

Customs has developed an Automated Manifest System as an in- 
tegral module of the ACS. The manifest module is, in essence, both 
an imported merchandise inventory control system and a cargo re- 
lease notification system. By comparing information provided in the 
manifest with automated Customs entry data, Customs is able to 
make more informed decisions with respect to the allocation of re- 
sources for the inspection of merchandise. The AMS module is oper- 
ational and contains approximately 35% of the bills of lading filed 
nationwide. 

Customs is formulating an Air Manifest module which will per- 
form the same functions and extnd the same benefits for air cargo 
shipments. It is planned that testing of the Air Module will com- 
mence in two months 

One of the advantages AMS provides to participating carriers is 
the providing of electronic notification of Customs action authoriz- 
ing the release of the cargo and its delivery to the consignee. Elec- 
tronic release notification will also be available to those air carriers 
which participate in the Air Module. At present, carriers which are 
not participating in AMS and bonded facility operators receive noti- 
fication of the release from a hard copy of a Customs document 
(usually the Customs form 3461) for each shipment which has been 
authorized for release. 

Another module of the ACS is the Automated Broker Interface 
(ABI). The ABI is a system which allows customhouse brokers and 
importers to interface directly with Customs computer and transmit 
entry and entry summary data on imported merchandise. When 
Customs makes its determination to release a shipment, a message 
identical to that which is sent to the carrier is electronically trans- 
mitted to the entry filer through ABI. 

The determination as to the type of examination, whether gener- 
al or intensive, is performed by Customs through the Cargo Selec- 
tivity Module of the ACS. This determination is based on both na- 
tional and local criteria as to the risk of the importer, the nature of 
the commodity, the country of origin, etc. 
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Customs has decided to change the procedure by which carriers 
and bonded facility operators which are not interfaced with Cus- 
toms are notifed of the release of certain of their shipments. This 
change in procedure is limited to those shipments for which entry 
data is furnished via ABI and which based on Customs analysis re- 
present the most minimal risk to violation of the Customs laws. To 
accomplish this goal, Customs proposes to amend the Customs Reg- 
ulations to provide for the daily posting of a report of all such trans- 
actions to all non-AMS carriers and bonded facility operators. 

The report will contain the following information or data 
elements: 


Vessel Cargo 


1. Vessel Name or Code; 

2. Voyage Number; 

3. Bill of Lading Number; 

4. Quantity Released; and 

5. Entry Number (including filer code). 


Air Cargo 
1. Air Waybill Number; 


2. Quantity Released; and 
3. Entry Number (including filer code). 


Cargo Moving in Bond 
1. Immediate Transportation Bond Number; 
2. Bill of Lading Number or Air Waybill Number; 


3. eee Released; and 
4. Entry Number (including filer code). 


These reports will be posted in a public area of each U.S. Customs 
District office at the beginning of each business day. 


COMMENTS 


Consideration will be given to any written comments timely sub- 
mitted to Customs. Commenters are invited to address any business- 
related concerns and specifically indicate whether they believe that 
disclosure of the above-described data elements would cause com- 
petitive harm to their business. Comments submitted will be avail- 
able for public inspection in accordance with the Freedom of Infor- 
mation Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations 
(31 CFR 1.4), and §103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations and Disclosure Law Branch, Room 
2324, U.S. Customs Service Headquarters, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229. 


REGULATORY FLExiBitity ACT 


The proposal will not have a significant econon.ic impact on a 
substantial number of small entities. Therefore, a rgulatory flexibil- 
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ity analysis is not required pursuant to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.). 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified by E.O. 12291. Accordingly, no regulatory analysis has 
been prepared. 

DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other offices participated in its 
development. 

List or SuBJEcTS IN 19 CFR Part 4 


Carriers, Vessels, Release of Merchandise. 


AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Part 4, Customs Regulations (19 CFR 
Part 4), as set forth below. 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The authority citation for Part 4, Customs Regulations (19 CFR 


Part 4), continues to read as follows: 


Authority: 19 U.S.C. 66, 1624, 46 U.S.C. 2, 3, General Hdnote. 11, 
Tariff Schedules of the U.S. 


2. It is proposed to revise Section 4.38(a) to read as follows: 


§ 4.38 Release of Cargo 

(a) No imported merchandise shall be released from Customs cus- 
tody until a permit to release such merchandise has been granted. 
Such permit shall be issued by the district director only after the 
merchandise has been entered and, except as provided for in 
§ 141.102(d) or Part 142 of this chapter, the duties thereon, if any, 
have been estimated and paid. Generally, the permit shall consist of 
a document authorizing delivery of a particular shipment or an 
electronic equivalent. Alternatively, the permit may consist of a re- 
port which lists those shipments which have been authorized for re- 
lease. This alternative cargo release notice may be used when the 
manifest is not filed by the carrier through the Automated Manifest 
System, the entry has been filed by a designated electronic import- 
er, and the cargo qualifies for electronic processing. The report 
shall be posted in an area to which the public has access. 

(1) Where the cargo arrives by vessel, the report shall consist of 
the following data elements: 


(i) Vessel Name or Code; 
(ii) Voyage Number; 
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(iii) Bill of Lading number (at the lowest level of de- 
tail—Master, House, Subhouse); 
(iv) Quantity Released; and 
(v) Entry Number (including filer code). 
(2) Where the cargo arrives by air, the report shall consist of the 

following data elements: 

(i) Air Waybill Number; 

(ii) Quantity Released; and 

(iii) Entry Number (including filer code). 

(3) In the case of merchandise traveling via in-bond movement, 

the report will contain the following data elements: 

(i) Immediate Transportation Bond Number; 

(ii) Bill of Lading Number or Air Waybill Number; 

(iii) Quantity Released; and 

(iv) Entry Number (including filer code). 
When merchandise is released without proper permit before entry 
has been made, the district director shall issue a written demand 
for redelivery. The carrier or facility operator shall redeliver the 
merchandise to Customs within 30 days after the demand is made. 
The district director may authorize unentered merchandise brought 
in by one carrier for the account of another carrier to be trans- 
ferred within the port to the latter carrier’s facility. Upon receipt of 
the merchandise the latter carrier assumes liability for the mer- 
chandise to the same extent as though the merchandise had arrived 


on its own vessel. 
* OK * ok * od * 


MicuHaet H. Lane, 
Acting Commissioner of Customs. 
Approved: July 25, 1988. 
SALVATORE R. MArRTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 15, 1988 (53 FR 30696)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 88-93) 


E.C. McAree & Co. A/C Rotyxir Div. or Hacemeyer (Canapa), Ltp., 
PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-05-00772 


Before Carman, Judge. 
[Judgment for defendant.] 
(Decided July 19, 1988) 


Fitch, King and Caffenizis, (James Caffenitzis), for the plaintiff. 

John R. Bolton, Assistant Attorney General, Civil Division; Joseph I. Liebman, At- 
torney-in-Charge, International Trade Field Office, Commercial Litigation Branch, 
U.S. Department of Justice (Barbara M. Epstein), for the defendant. 


MEMORANDUM OPINION AND ORDER 


This action involves the proper classification of two items desig- 
nated as two types of cases, models Sll and S14 Rolykits® 
(Rolykits), which are designed as compartmentalized storage con- 
tainers that roll up and lock in place to hold secure those various 
and myriad items stored in the compartments (see photo infra). 
Plaintiff, E.C. McAffee & Co. (plaintiff), challenges the United 
States Customs Service’s (Customs) classification of the subject mer- 
chandise upon liquidation as “Luggage and handbags * * *. Of other 
material * * *. Other * * *. Other,” under item 706.62, Tariff Sched- 
ules of the United States (1981 & 1982), (TSUS), at 20 percent ad 
valorem. 

The Court sustains Customs’ classification of the merchandise, 
and assessment of duty thereunder, under item 706.62, TSUS, as 
like articles to those enumerated under headnote 2(a)(ii) of the tar- 
iff definition of “luggage”. 


Facts 


The parties have stipulated and agreed upon a statement of facts 
submitted to the Court for decision in lieu of trial. The following is 
a recitation, in pertinent part, of the parties’ stipulation: 


9 
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IT IS STIPULATED AND AGREED between counsel for the 
laintiff and the Assistant Attorney General for the United 
States, subject to the approval of the Court: 

A. That the sole issue before this Court is whether the 
Rolykit®, Model S11 and S14, were correctly classified by the 
Customs Service as “luggage” of plastics under item 706.62, 
TSUS. Plaintiff contends that the articles are correctly classifi- 
able as “articles not specifically provided for, of * * * plastics, 
* * * other” under item 774.55, TSUS. 

B. Plaintiff has abandoned its claim for classification under 
item 772.15, TSUS inasmuch as it has insufficient evidence to 
establish that the merchandise is chiefly used in the household. 

C. That this issue is being submitted to the Court on the fol- 
lowing agreed facts: 


1. The merchandise in issue consists of Models S11 and 
$14 Rolykit® plastic containers. 

2. The Model S11 Rolykit® has a hexagonal configuration 
measuring approximately 7%” «x 8%” x 10%” with eleven 
separate compartments. When unfolded, the unit measures 
approximately 3’6”. 

3. The Model S14 Rolykit® has a hexagonal configuration 
measuring approximately 8%” x 9%” x 10%” with four- 
teen separate compartments. When unfolded, the unit mea- 
sures approximately 410”. 

4. Each model contains plastic dividers which can be uti- 
lized by the user to subdivide the compartments. This is ac- 
complished by inserting the divider into the appropriate 
slots located in the compartments. 

5. The merchandise in issue automatically locks as it is 
rolled up, and each compartment is sealed so completely 
that, regardless of its postion [sic], the contents of the mer- 
chandise remain in their individual section(s). 

6. As illustrated by the wrapper which accompanies the 
merchandise (Exhibit 2), the merchandise is advertised by 

laintiff as a “portable storage system.” The articles most 
requently advertised by plaintiff as being contained in the 
merchandise at issue are tools and hardware. 

7. The Rolykits® have a sunken hand-grip formed therein 
which (a) permits them to be picked up and carried in the 
rolled-up state, and (b) ensures that in setting them down 
they are in the correct position for opening. 

8. The merchandise in issue is primarily sold in hard- 
a en or in the hardware section of department 
store(s). 


D. That the entry papers and the following exhibits attached 
to the Stipulation are deemed admitted into evidence and may 
-% repamamnaae by the Court without further foundation being 
aid: 


Exhibit 1: A sample of the Rolykit® Model S11. 
Exhibit 2: Packing sleeve or wrapper for Exhibit 1. 
Exhibit 3: Patent No. 4,320,846 of March 23, 1982. 
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E. Defendant agrees that the patent is authentic, but does not 
concede that statements made or terms used in a patent are 
material, relevant, or probative for tariff purposes. 

F. That to the extent necessary the pleadings hertofore filed 
are deemed amended to conform with this Stipulation. 

G. That this civil action be submitted for decision on the 
above stipulation in lieu of trial. 


Stipulation Upon Agreed Statement of Facts in Lieu of Trial, E.C. 
McAfee & Co. v. United States, Court No. 83-05-00772. 


DIscussION 


The merchandise at issue is represented below by a facsimile of a 
portion of Exhibit 2: 


The revolutionary 
*portable storage system 


mea 6 Ata nagho try 


The items at issue are odds and ends kits which can be rolled out 
to a flat rectangular shape revealing segmented compartments of 
the “device for storing or packing loose objects [* * * in a] plurality 
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of container elements * * *.” U.S. Patent No. 4,320,846 of March 23, 
1982 at column 1. (Exhibit 3) 

The parties agree the question at issue is whether or not the 
Rolykits are “luggage”, as defined in Schedule 7, Part 1, Subpart D, 
headnote 2(a\ii)' of the tariff schedules; and as set forth in the pro- 
visions of item 706.62, TSUS,? at a duty rate of 20 percent ad 
valorem. 

Plaintiff argues the imported goods are neither luggage nor items 
that are ejusdem generis with those items listed as exemplars under 
Headnote 2(a\ii), TSUS. Plaintiff contends the items at issue are 
not specifically included within the listed articles covered under the 
definition of “luggage” set forth in Headnote 2(a)ii) and therefore 
cannot be classified under item 706.62, TSUS, as luggage. Plaintiff 
urges because the items are not listed and are not within the com- 
mon understanding of luggage, therefore the goods are properly 
classified under item 774.55, TSUS?. 

Defendant maintains plaintiff's argument has no merit since the 
merchandise is undisputedly a “portable storage unit.” Defendant 
urges that because the Rolykit has a secure closure and built-in car- 
rying handle, it is clearly a like item to those listed under Headnote 
2(a\ii). Defendant claims since the merchandise is ejusdem generis 
with the exemplars listed and it appears the intent of Congress was 
to include the merchandise under item 706.62, TSUS, Customs’ clas- 


sification of the subject merchandise should be sustained. 
The Court recognizes: 


[a] presumption of correctness attaches to a classification by 
the Customs Service, and the importer has the burden of prov- 
ing that the classification is incorret * * *. To give effect to this 
a the courts have long imposed a “dual burden” of 
proof: 


1 1. Schedule 7, Part 1, Subpart D, item 706.62 provides in pertinent part: 
Luggage and handbags, whether or not fitted with bottle, dining, drinking, manicure, sewing, traveling, or similar 
sets; and flat goods: 
Of other material: 
- * 


Other: 


* 


706.62 Other 


? Headnote 2XaXii), sets forth: 

2. For the purposes of the tariff schedules—{a) the term “luggage” covers— 
(ii) brief cases, portfolios, school bags, photographic equipment bags, golf bags, camera cases, binocular cases, gun 
cases, occupational luggage cases rene. sample, etc.), and like containers and cases designed to be carried with 
the person, except handbags as defined herein * * *. 


Headnote 2(aXii), TSUS (1982). 
3 Item 774.55, as set forth in TSUS, provides in pertinent part as follows: 


Articles not specially provided for, of rubber or plastics: 
- 
Other: 
* * * * * . 


WO 35, aie ban «oho Ve PO ea en ees) aes sre on 7.7% ad val. (1981) 
7.3% ad val. (1982) 
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the importer must prove not only that the government’s classi- 

fication is incorrect but also that the importer’s proposed classi- 

fication is correct. 
* * 


* * * * * 


But the trial court cannot determine the correct result simply 
by dismissing the importer’s alternative as incorrect. It must 
consider whether the government’s classification is correct, 
both independently and in comparison with the importer’s 
alternative. 


Jarvis Clark Co. v. United States, 733 F.2d 873, 876, 878 (Fed. Cir. 
1984) (citations and footnote omitted). 

Neither party here contends the Rolykits are specifically provided 
for in the tariff schedules. Customs has classified the merchandise 
as “luggage”, and defendant supports this classification by pointing 
out its storage purpose and portable nature closely resemble those 
characteristics of the enumerated articles under Headnote 2(a)ii) of 
the tariff definition of “luggage.” 

Plaintiff disagrees with defendant’s characterization of the im- 
ported goods, stating the merchandise does not resemble those 
items enumerated under the tariff definition of “luggage” and are 
not of the type of container Congress intended to include within the 
coverage for “luggage”’. 

Problems of statutory construction require the Court to first pe- 
ruse the language employed by Congress in the statute and regard 
the intent of Congress as expressed in the plain meaning of the 
words. Consumer Product Safety Comm’n v., GTE Sylvania. Inc. 447 
U.S. 102, 108, 100 S.Ct. 2051, 2056, 64 L.Ed. 2d 776 (1980). Where 
the meaning is unclear in the text of the statute, and the intent of 
Congress is not apparent in the legislative history, the Court may 
resort to rules of statutory construction in providing interpretation 
for the meaning of the statute. DRI Industries, Inc. v. United States, 
—— CIT ——, ——,, 657 F. Supp. 532 (1987), aff'd, 832 F.2d 155 
(Fed. Cir. 1987). 

One rule of statutory construction is that of ejusdem generis. This 
rule applies “whenever a doubt arises as to whether a given article 
not specifically named in the statute is to be placed in a class of 
which some of the individual subjects are named * * *.” United 
States v. Damrack Trading Co., Inc., 43 CCPA 77, 79 C.A.D. 611 
(1956), rev’d on other grounds, H.W. Robinson Air Freight Corp. v. 
U.S., 48 CCPA 148, C.A.D. 782 (1961). “Under the rule of ejusdem 
generis, which means “of the same kind”, where an enumeration of 
specific things is followed by a general word or phrase, the general 
word or phrase is held to refer to the things of the same kind as 
those specified.” Izod Outerware v. United States, 9 CIT 309, 313 
(1985). The Court, therefore, looks to the language and enumerated 
examplars of Headnote 2(a)\ii) and determines whether or not the 
Rolykits possess common characteristics similar to “luggage” as de- 
scribed and listed in the tariff schedules. Dri Industries, 657 F. 
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Supp. at 533 (“The question is * * * whether or not the item at issue 
does have characteristics in common with the enumerated articles 
[in Headnote 2(a)ii)”]). See also Adolco Trading Co. v. United States, 
71 Cust. Ct. 145, 154, C.D. 4487 (1973). 

This Court has previously examined the language of Headnote 
2(a\ii) and was affirmed by the appellate court in holding that: (1) 
“‘a travel requirement’ was not intended by Congress for articles 
covered by Headnote 2(a\ii)”; and “there [was] no primary design 
requirement in Headnote 2(a\ii) and that portability of the tool 
chests is not the only design factor to be examined.” DRI Industries, 
832 F.2d at 156. 

The Rolykit is clearly designed for the purposes of organizing, 
storing, protecting, and packing various items. The statement of ob- 
jective for the Rolykit in the patent papers states: 


The object of the present invention is to provide a storing or 
packing device of the above described kind which is suitable for 
continuous use as a storage box having a large number of easily 
accessible compartments in which objects of divergent charac- 
ter can be stored. 


* * ok * * 
The uprollable and unrollable storage box of the invention 
can be used for various pu , such as for the storage of 
screws, nuts and other small technical items, or as a sewing 
box, cigar and cigarette box, bandage box, a tool box or the like. 


Exhibit 3 at columns 1-2. 


The Rolykit also is designed to be carried by the person. This 
purpose is also clearly stated in the patent papers: 


a container * * * has a sunken hand-grip formed therein. 
us, the storage box can be picked up and carried in the 
rolled-up state and through this arrangement it is ensured that 
in setting the box down it comes to rest on said outer element 
of the row of container elements and thus in the correct posi- 
tion for opening the box. 


Exhibit 3 at columns 2-3. 


It also has been observed by the Court that plaintiff has been un- 
able to provide evidence that the Rolykit is chiefly used in the 
household. 

Headnote 2(a\ii) reveals exemplars that are containers and cases 
designed to be carried by a person, not necessarily in route or travel 
to any particular destination. The list of exemplars in Headnote 
2(aXii) also includes “occupational luggage cases” such as “sample” 
cases which would necessarily contain a variety of assorted items to 
be stored and carried about within that case. Brief cases and school 
bags, also included in the Headnote’s items, are containers or cases 
used to store and carry around an assortment of items. These items 
are not limited to the category of specific items from which these 
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types of “luggage” drive their names. For example, school bags are 
often used to carry items other than school material. 
Plaintiff raises an arguable point, as set forth below: 


Wooden utensil and tool cases and similar boxes are not con- 
sidered to be luggage. The common thread running through all 
of the examples named in the superior heading to items 240.35 
[sic] through 240.45 [sic], TSUS, is that the boxes, cases, and 
chests are of a type that one would associate with containing or 
holding particular articles. While all of the articles can be car- 
ried with the person, their principal design feature and purpose 
appears to be for storage rather than carrying from place to 
place. Each of the cases or boxes derives its name from the par- 
ticular article which it is designed to hold, much like the exam- 
ples in headnote 2(a)(ii), but Congress has chosen to distinguish 
such cases or boxes from the luggage category. 


Plaintiffs Brief at 6, E.C. McAfee & Co. v. United States, Court No. 
83-05-00772. 

Plaintiff uses language like “principal design feature and pur- 
pose” and “common thread” in its argument which the Court has 
already noted does not become the determinative factor or require- 
ment for an item to be properly classified as “luggage.’ See DRI In- 
dustries, 657 F. Supp. at 533. The important question at issue is 
whether or not the Rolykit has characteristics in common with the 
enumerated articles. 

With regard to plaintiff's argument Congress chose to distinguish 
the exemplars found in items 204.35-204.50, TSUS,‘ it is clear the 
underlying characteristic in common with all those exemplars is 
“all the foregoing [are made] of wood.” TSUS, Schedule 2, Part 1, 
Subpart D. Indeed, Schedule 2 covers only wood and paper products 
and Subpart D covers wooden containers. Congress also specifically 
set forth in subpart D Headnote: 


Subpart D headnote: 
1. The provisions of this subpart do not cover— 
(i) luggage, handbags, or flat goods (see part 1D or schedule 


7); 

(ii) furniture (see part 4A of schedule 7); 

(iii) cases for musical instruments (see part 3B of schedule 
7); 

(iv) cases or containers imported and classifiable with arti- 
cles provided for in part 3E of schedule 6 or in part 2 of 
schedule 7; or 

(v) cases suitable for pipes or for cigar or cigarette holders 
(see part 9B of schedule 7). 


4 The items plaintiff refers to are set forth in the TSUSA as follows: 
Jewelry boxes, silverware chests, cigar and cigarette boxes, microscope cases, tool or utensil cases, and similar boxes, 
cases, and chests, all the foregoing of wood: 
204.35 Cigar and cigarette boxes 
Other: 
204.40 Not lined with textile fabrics 
204.50 Lined with textile fabrics 
TSUSA, items 204.35 and 204.50 (1982). 
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Id. (emphasis added). Congress chose to make a clear distinction be- 
tween cases and boxes and “luggage” only when those items are 
made of wood. Congress chose not to make such a distinction when 
the items are not made of wood. The Court will not make a similar 
presumption about Congress’ intent as it regards items not made of 
wood. 

The Court has carefully considered Headnote 2(a\ii) in light of 
the doctrine of ejusdem generis, the exhibits submitted by the par- 
ties, and the arguments of both parties and concludes the Rolykit 
“is properly classified “luggage” under item 706.62, TSUS existing 
as ‘like containers and cases designed to be carried with the person 
* * *” akin to the exemplars listed in [Headnote] 2(a)(ii). Dri Indus- 
tries, 657 F. Supp. at 533. The Rolykit has definite and distinct 
characteristics in common with the enumerated articles found in 
Headnote 2(a\ii). It is light, portable, and durable enough to be car- 
ried about conveniently by any person. It is designed to store many 
items in an organized fashion, but is also designed with a built in 
handle for not merely storage but transportability. It is presumably 
an odds and ends case, but can also be used as a tool case or hard- 
ware case. Although it is marketed in hardware stores, it presuma- 
bly could be marketed in department and five and dim stores. 

Plaintiff has not sustained its burden in establishing for the 
Court that Customs’ classification is erroneous. Contrary to plain- 


tiffs argument, the Court finds Congress’ intent behind the defini- 
tion of the word “luggage” was to encompass items such as the 
Rolykit. The Court also finds, independently, and in comparison 
with plaintiffs alternative classification, that Customs’ classifica- 
tion of the Rolykits as “luggage” under item 706.62, at 20 percent 
ad valorem is correct. 


CoNCLUSION 


For the reasons stated above, Customs’ classification of the mer- 
chandise, and assessment of duty thereunder, is sustained and this 
action is hereby dismissed. 

Judgment will be entered accordingly. 


(Slip Op. 88-94) 


ForMER EMPLOYEES OF Bass ENTERPRISES PRODUCTION Co., PLAINTIFFS Uv. 
Unrrep STATES, DEFENDANT 


Court No. 87-04-00584 


Before DiCar1o, Judge. 
[Defendant’s motion for rehearing is denied.] 





U.S. COURT OF INTERNATIONAL TRADE 


(Decided July 20, 1988) 


Charles E. Williams, pro se, for plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, United States Department of Justice (Eliza- 
beth C. Seastrum); United States Department of Labor (Gary Bernstecker), for 
defendant. 


DiCario, Judge: Defendant moves pursuant to Rules 1, 7, and 59 
of the Rules of this Court for a rehearing of its motion for a 60-day 
stay of proceedings which was denied in Former Employees of Bass 
Enter. Prod. Co. v. United States, 12 CIT ——, Slip Op. 88-82 (June 
28, 1988). 


BACKGROUND 


On May 27, 1988 the Court issued an opinion which vacated and 
remanded Labor’s denial of trade adjustment assistance benefits af- 
ter finding that Labor denied plaintiffs their due process in not giv- 
ing actual notice of the 10-day period in which to request a hearing 
on the petition for adjustment assistance. Former Employees of Bass 
Enter. Prod. Co. v. United States, 12 CIT ——, Slip Op. 88-68 (May 
27, 1988). The Court also found that Labor’s determination was not 
supported by a showing of reasoned analysis. In an order entered 
June 2, 1988, the Court instructed Labor to prepare and issue a fi- 
nal determination consistent with Slip Opinion 88-68 within 60 
days and transmit a copy of the new determination to the Court. 

Defendant moved to suspend all proceedings for 60 days from 
June 2, 1988 while it considered whether to file a notice of appeal 
from Slip Op. 88-68. On June 28, the Court denied this motion on 
the grounds that the Court’s remand order in Slip Op. 88-68 and 
the order to conduct a new investigation entered on June 2, 1988 
were not final orders for purposes of appellate review, even though 
the orders might resolve an important legal issue. Former Employ- 
ees of Bass Enter. Prod. Co., 12 CIT ——, Slip Op. 88-82. 


DIscussION 


Defendant now moves for a rehearing on its motion to stay the 
administrative proceedings and invokes the “collateral order” ex- 
ception to the general rule that an order remanding an action to an 
administrative agency is not final for purposes of an appeal. 

To come within the collateral order exception, a party wishing to 
appeal an order must show at a minimum that the order (1) conclu- 
sively determines the disputed question, (2) resolves an important 
issue completely separate from the merits of the action, and (3) is 
effectively unreviewable on appeal from a final judgment. Coopers 
& Lybrand v. Livesay, 437 U.S. 463, 468 (1978); Cabot Corp. v. Unit- 
ed States, 4 Fed. Cir. (T) 80, 84, 788 F.2d 1539, 1543 (1986). 

Defendant asserts that Slip Op. 88-68 fits within the collateral or- 
der exception because it conclusively determines the issue of wheth- 
er actual notice of the opportunity for a hearing must be provided 
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to pro se petitioners, that this procedural issue is completely sepa- 
rate from the merits of the action which concern the petitioners’ eli- 
gibility for adjustment assistance benefits, and that Labor’s compli- 
ance with the Court’s order, by providing a hearing as part of the 
administrative process and then reaching a decision based upon all 
available evidence, would effectively moot further review of the 
Court’s order requiring actual notice. 

The United States Court of Appeals for the Federal Circuit has 
jurisdiction over appeals from final decisions of the United States 
Court of International Trade. 28 U.S.C. § 1295(a\(5) (1982). The 
Court of International Trade’s interpretation of its orders as non-fi- 
nal cannot bind the Federal Circuit, which may or may not consider 
the orders final for purposes of 28 U.S.C. § 1295(a)(5) and assume ju- 
risdiction under the collateral order exception. In any event, an in- 
terlocutory appeal of Slip Op. 88-68 would not cure the portion of 
Labor’s determination that was found to be unsupported by rea- 
soned analysis. The Court observes that its holding that Labor’s fail- 
ure to provide actual notice deprives petitioners of their due process 
rights merely follows and applies consistent judicial precedent from 
the past three years. Former Employees of Homestake Mining Co. v. 
Brock, 12 CIT ——, Slip Op. 88-41 (Mar. 28, 1988); Miller v. Dono- 
van, 9 CIT ——, 473, 620 F. Supp. 712 (1985); Estate of Finkel v. 
Donovan, 9 CIT —— 374, 614 F. Supp. 1245 (1985). Defendant has 
not invoked 28 U.S.C. § 1292(d)\(1) (1982), the statutory exception to 
the final judgment rule which allows a trial court judge to certify 
an order for appeal to the Federal Circuit. Defendant’s Motion for 
Rehearing, at 2 n.1. 

Labor should decide by July 26, 1988 whether it will file a notice 
of appeal with the Federal Circuit, at the end of 60 days following 
Slip Op. 88-68 on May 27, 1988. The filing of the notice of appeal 
from Slip Op. 88-68 would then stay the other proceedings under 
Rule 62 of the Rules of this Court, and Labor would not issue the 
new determination ordered. If no appeal is taken, the ordered new 
investigation will proceed and the results would be due on August 
1, 1988. 


CONCLUSION 


Given that Labor will know on July 26 whether it will file the 
new determination on August 1, there is no reason to stay the ad- 
ministrative proceedings at this late date simply because Labor is 
unsatisfied with three years of rulings from the Court of Interna- 
tional Trade. Defendant’s motion for rehearing is denied. 





U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 88-95) 
Mun Inpustries, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 87-10-01053 


Before DiCario, Judge. 


Motion to dismiss for lack of jurisdiction is denied where plaintiff contested the 
denial of a protest of the exclusion from entry of its merchandise. Motion to stay un- 
til 30 days after forfeiture proceedings are completed is denied where no forfeiture 
proceedings have even been commenced. 

[Defendant’s motions to dismiss or stay proceedings are denied.] 


(Decided July 21, 1988) 


Maciorowski & Graf, P.C. (Edmund Maciorowski) for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, United 
States Department of Justice (Mark S. Sochaczewsky) for defendant. 


DiCar1o, Judge: The United States (defendant) moves pursuant to 
Rule 12(b) of the Rules of this Court to dismiss for lack of jurisdic- 
tion and because the complaint fails to state a claim upon which the 
Court may grant relief. Defendant’s motion to dismiss requires the 
Court to characterize an act of the United States Customs Service 
(Customs) in not allowing merchandise from Pakistan invoiced as 
“rags” into the commerce of the United States. If Customs’ action 


was an “exclusion,” as the importer claims, jurisdiction would lie 
with this Court under 28 U.S.C. § 1581(a) (1982) because Customs 
denied an importer’s protest against the exclusion of merchandise, 
or under 28 U.S.C. § 1581(iX3) or (4) (1982) because this dispute con- 
cerns a quantitative restriction on goods for reasons other than the 
protection of public health and safety. If Customs’ action was a “sei- 
zure,” as defendant claims, jurisdiction would lie with the United 
States District Court for the Eastern District of Michigan under 28 
U'S.C. § 1356 (1982). 

The Court finds that the merchandise entered on June 23, 1987 
was excluded and not seized until June 29, 1987, and that the im- 
porter protested this exclusion. The Court holds that the importer 
has properly invoked this Court’s jurisdiction under 28 U.S.C. 
§ 1581(a) (1982) following Custom’s denial of the importer’s protest. 


BACKGROUND 


Plaintiff describes the merchandise involved as cotton terry rags 
imported from Pakistan in June of 1987, and states that the issue is 
the correct classification of these articles under the Tariff Schedules 
of the United States (TSUS) in order to determine their correct quo- 
ta category. Customs’ Detroit District Office refused to admit the 
merchandise into the commerce of the United States and seized it 
on June 29, 1987 pursuant to 19 U.S.C. § 1592(c) for plaintiffs al- 
leged failure to present proper visas for the merchandise under quo- 
ta categories 363 or 369. Customs’ visa requirement depends upon 
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classification of the merchandise under item 366.19, TSUS. Plaintiff 
claims the merchandise is properly classifiable under items 390.30 
or 386.25, TSUS, and thus not subject to quantitative restrictions, 
or item 382.25, TSUS, and subject to quantitative restrictions under 
quota category 369. 

Plaintiff filed a protest numbered 3801-7-001403 on August 6, 
1987, which Customs denied. Following Customs’ denial of the pro- 
test, plaintiff filed a complaint in this Court on March 29, 1988 and 
moved for an order to show cause why this action should not pro- 
ceed to trial. 

At a telephone conference on May 24, 1988, the Court granted 
plaintiff leave to file an amended complaint to add 28 U.S.C. 
§ 1581(i) (1982) as a basis of jurisdiction. The Court ordered expedi- 
tious discovery on the issue of jurisdiction, as well as discovery on 
the classification issues to allow for the possibility that the trial 
would proceed. 


DISCUSSION 


Under 28 U.S.C. § 1581(a) (1982), the Court of International Trade 
has exclusive jurisdiction of any civil action commenced to contest 
the denial of a protest, in whole or in part, under section 515 of the 
Tariff Act of 1930, as amended, 19 U.S.C. § 1515 (1982), which in 
turn refers to protests of decisions listed in 19 U.S.C. § 1514 (1982 & 


Supp. IV 1986), which includes “the exclusion of merchandise from 
entry or delivery or a demand for redelivery to customs custody 
under any provision of the customs laws,” 19 U.S.C. § 1514(a)(4). 

Plaintiff cites ten facts as encompassing a protestable exclusion 
and/or refusal to deliver under 19 U.S.C. § 1514(a)(4) (1982). Sched- 
ule B-1, Plaintiffs’ Final Memorandum in Opposition to Defend- 
ant’s Motion to Dismiss. 


1. On June 23, 1987, plaintiff's customhouse broker filed en- 
try No. 1761-6 including the subject merchandise. Customs re- 
fused to process the entry and release the articles to the 
importer. 

2. On June 24, plaintiff apprised Customs of an arguable dis- 
one. in the invoice description for the articles. See 19 

C. § 1592(c)(4) (1982). Customs refused to acknowledge this 
disclosure. Defendant states that Customs did not receive this 
letter until after an initial examination of the merchandise. De- 
fendant’s Reply Memorandum, Affidavit of Mary Latiker, {/8. 

3. Customs violated its regulations regarding the rejection of 
entry documents found to be incorrect. Defendant counters 
plaintiffs claims that Customs violated its own regulations by 
stating that 19 C.F.R. §§ 152.2 and 152.3 only apply where Cus- 
toms makes a protestable classification or appraisement deci- 
sion, and there was no liquidation of “the towels in the ship- 
ment” because they were not invoiced 

4. On June 24, Customs prepared a non-release entry form 
1X-DD-38-—46 ordering a “hold” on the articles and refused to 





U.S. COURT OF INTERNATIONAL TRADE 21 


issue a permit for their release. The hold and refusal to issue a 
nae encompass a protestable exclusion and/or refusal to 
eliver. 

5. On June 26, plaintiff's customhouse broker sought delivery 
of the products to a bonded warehouse facility for inspection 
through the substitution of a warehouse entry [in accordance 
with 19 C.F.R. § 144.16]. Customs denied this request for 
substitution. 

6. On June 29, a Customs inspector noted a classification and 
visa requirement on the non-release entry form. Customs re- 
fused to issue a permit for delivery and chose to seize the 
merchandise. 

7. On June 29, the merchandise was seized under 19 U.S.C. 
§ 1592(c) on the basis of an invoice misdescription, a reclassifi- 
cation of the articles, and the failure to provide appropriate 
visas under the new classification. 

8. The alleged “advisory” classification of the imported mer- 
chandise was directly related to the decision to “hold” this ship- 
ment from delivery. 

9. Customs performed an inventory which reflected that at 
least part of the shipment was properly invoiced as rags. This 
portion of the merchandise has not yet been released. 

10. Customs’ alleged refusal to classify the imports precludes 
the importer from obtaining necessary visas to follow mitiga- 
tion procedures. 


Plaintiff makes alternative claims for each of the ten facts that 
Customs’ actions are contrary to law and arise out of the adminis- 
tration and enforcement of a quantitative restriction on imported 
goods to accordingly confer jurisdiction under 28 U.S.C. § 1581(i3) 
and (4) (1982). Under 28 U.S.C. § 1581(i), the Court of International 
Trade is granted exclusive jurisdiction of any civil action com- 
menced against the United States that arises out of any law of the 
United States that provides for 


(3) embargoes or other quantitative restrictions on the impor- 
tation of merchandise for reasons other than the protection of 
the public health or safety; or 

(4) administration and enforcement with respect to matters 
referred to in paragraph (1)-(3) of [28 U.S.C. § 1581(i)] and sub- 
sections (a)(h) of [28 U.S.C. § 1581]. 


28 U.S.C. § 1581(i) (1982). Section 1581(i) is the residual jurisdiction 
of the Court and may only be invoked when other available avenues 
of jurisdiction are manifestly inadequate or it is necessary to avoid 
extraordinary and unjustified delays caused by requiring the ex- 
haustion of administrative remedies. Dennison Mfg. Co. v. United 
States, 12 CIT ——, 678 F. Supp. 894, 897 (1988). 

Defendant denies plaintiff has submitted evidence of an exclusion 
under 19 U.S.C. § 1514(aX(4), and adds that approximately 22% of 
the merchandise agreed to be rags is now being processed for re- 
lease as a result of the “no change” liquidation of the invoiced mer- 
chandise. Customs believes the rest of the merchandise to be towels, 
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and thus states that “approximately 88% [sic] of the subject mer- 
chandise was not invoiced (since the invoice describes only rags) and 
will remain under Customs’ custody until the seizure proceedings 
are completed.” Defendant’s Final Reply Memorandum, at 3. At 
oral argument heard July 11, 1988 on the motion to dismiss, defend- 
ant conceded that the merchandise agreed to be rags has not yet 
been released. 

Defendant urges the Court lacks jurisdiction because under 28 
U.S.C. § 1356 (1982), district courts have original jurisdiction over 
seizures under any law of the United States, except admiralty and 
maritime actions and certain actions “commenced by” the United 
States before the Court of International Trade under 28 U.S.C. 
§ 1582 (1982 & Supp. IV 1986). Section 1582 does not apply here be- 
cause this action was not “commenced by” the United States. De- 
fendant relies on International Maven, Inc. v. McCauley, 12 CIT 
——, 678 F. Supp. 300 (1988), because the Court of International 
Trade found it lacked jurisdiction over a seizure of allegedly coun- 
terfeit products bearing the English Leather trademark. The goods 
were seized under 19 C.F.R. § 133.23a (seizure of counterfeit goods 
and forfeiture if imported without permission of the trademark 
owner), 18 U.S.C. § 545 (forfeiture of fraudulently imported mer- 
chandise), and 19 U.S.C. § 1595a(c) (permitting the seizure and for- 
feiture of any merchandise attempted to be introduced into this 
country contrary to law, other than in violation of 19 U.S.C. § 1592). 
The court found that because the goods were never excluded, but 
rather were seized from the inception of their attempted entry, 
there was no jurisdiction in the Court of International Trade under 
28 U.S.C. § 1581(a). The court also found that was no jurisdiction 
under 28 U.S.C. § 1581(i) because it is settled that the Court of In- 
ternational Trade is not the appropriate forum to hear claims 
brought pursuant to 18 U.S.C. § 545. The court stated the district 
court was the appropriate forum to contest Customs’ seizure, em- 
phasizing that the action’s ultimate resolution involved a substan- 
tive trademark issue district courts have original jurisdiction. The 
International Maven decision accords with the Supreme Court’s re- 
cent gray-market imports jurisdictional ruling in K Mart Corp. v. 
Cartier, Inc., 108 S. Ct. 950 (1988), which placed jurisdiction in the 
district courts over seizures of foreign-manufactured goods bearing 
valid trademarks that are imported without the United States 
trademark holder’s consent. K Mart Corp. v. Cartier, Inc., 108 S. Ct. 
1811, 1814 (1988). 

An earlier decision by the same judge who decided International 
Maven provides a closer analogy to the jurisdictional facts of this 
case. Distinguishing an exclusion from a seizure in R.J.F. Fabrics, 
Inc. v. United States, 10 CIT ——, 651 F. Supp. 1431 (1986), the 
court identified a practical effect of an exclusion as to deny entry 
into the customs territory of the United States, thus allowing the 
importer to then dispose of the goods as he chooses. In the case of 
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seizures, the court stated the government “often” takes control of 
the merchandise and may ultimately institute forfeiture proceed- 
ings. Id. at ——, 651 F. Supp. at 1436. The defendant had chal- 
lenged jurisdiction because after excluding the imported merchan- 
dise, the government mailed a notice of seizure under 19 U.S.C. 
§ 1592, explaining that seizure had been necessary to prevent the 
introduction of restricted merchandise, under allegedly fraudulent 
documents, into the commerce of the United States in an attempt to 
by-pass quota or visa requirements. The plaintiff then protested the 
exclusion of the merchandise, and Customs denied the protest. Al- 
though the court has provided a practical distinction between exclu- 
sions and seizures, the court found it clear that plaintiff had pro- 
tested the exclusion of merchandise under 19 U.S.C. § 1514(aX4) and 
established jurisdiction to review the protest under 28 U.S.C. 
§ 1581(a). 

The Court disagrees with defendant’s assertion that International 
Maven compels dismissal of this action. First, while the goods in In- 
ternational Maven were seized from the moment of their importa- 
tion, in this action the goods were excluded on June 23, 1987 and 
seized on June 29, 1987. Second, the underlying dispute in this ac- 
tion involves the proper classification of imported merchandise 
under the TSUS, rather than an issue of substantive trademark law 
as in International Maven. Following R..J.F. Fabrics, the Court finds 


that it has jurisdiction under 28 U.S.C. § 1581(a) (1982). 

R.J.F. also found jurisdiction under 28 U.S.C. § 1581(i) (1982). In 
refuting the government’s claim that the plain language of 28 
U.S.C. § 1356 placed jurisdiction with the district court, the same 
claim now made in this action, the court stated that 


[w]hile it is true that the wrong addressed by 19 U-S.C. 
§ 1592(a) is attempted entry under false documents * * * it is 
equally true that seizure pursuant to [19 U.S.C.] § 1592(c\5) is 
only authorized where there is a violation of [19 US.C.] 
§ 1592(a) plus the presence of an additional statutorily specified 
element; in the case, the need to prevent restricted merchan- 
dise from entering the country. Thus seizure would not have oc- 
curred unless Customs believed that [a] possible violation of a 
quota existed. 


R.J.F. Fabrics, Inc., 10 CIT at ——, 651 F. Supp. at 1435. 

Having reviewed the papers, affidavits, and discovery documents 
in this case, the circumstances of Customs’ seizure under 19 U.S.C. 
§ 1592 (1982) show that the merchandise would not have been seized 
unless Customs believed that a possible quota violation existed. The 
resolution of this action requires a determination of whether the 
imported merchandise is classifiable under item 366.19, TSUS, and 
thus subject to quota categories 363 or 369, or classifiable under 
items 390.30 or 386.25, TSUS, and thus not subject to quantitative 
restrictions, or classifiable under item 382.25, TSUS, and subject to 
quantitative restrictions only under quota category 369. This is pre- 
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cisely the type of action that should be decided by the Court of In- 
ternational Trade and to do so furthers the Congressional intent 
that the Court’s expertise and national jurisdiction be “exclusively 
utilized in the resolution of conflicts and disputes arising out of the 
tariff and international trade laws * * *.” H.R. Rep. No. 1235, 96th 
Cong., 2d Sess. 28, reprinted in 1980 U.S. Code Cong. & Admin. 
News 3739 (House Committee on the Judiciary Report on the Cus- 
toms Courts Act of 1980). 

Defendant alternatively moves to stay the Court proceedings un- 
til 30 days after forfeiture proceedings are complete. Defendant 
urges that if the merchandise forfeits to the United States, plaintiff 
would retain no property rights in the forfeited merchandise and 
thus would have no justifiable claims. Defendant’s Memorandum in 
Support of its Motion to Dismiss, at 3; Defendant’s Final Reply 
Memorandum, at 2-3. 

At oral argument defendant acknowledged that forfeiture pro- 
ceedings have not even been commenced. In R.J.F., the court ad- 
monished that the specter of possible civil forfeiture or criminal 
proceedings in other courts may not be used to frustrate the proper 
exercise of jurisdiction. There is no reason to reach a different re- 
sult in this action. 


CoNCLUSION 


Plaintiff has properly invoked the jurisdiction of this Court under 
28 U.S.C. § 1581(a) (1982) by contesting the denial of a protest of the 
exclusion from entry of its merchandise. As in R.J.F. Fabrics, even 
if this exclusion were not considered protestable, jurisdiction exists 
under 28 U.S.C. § 1581(i(3) and (4) (1982) because the plaintiffs 
cause of action arises out of the administration and enforcement of 
a quantitative restriction on imported goods. Defendant’s motion to 
dismiss for lack of jurisdiction and for not stating a claim upon 
which relief may be granted is denied. 

Defendant’s motion to stay until thirty days after forfeiture pro- 
ceedings are completed is denied. Those proceedings have not even 
been commenced. 

Trial is scheduled in Detroit, Michigan at 10:00 a.m. on Wednes- 
day, September 7, 1988. 


(Slip Op. 88-96) 


Casot CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT, HuLES MExIcANos, 
S.A., AND NgGROMEX, S.A., DEFENDANT-INTERVENORS 


Consolidated Court No. 86-09-01109 
Before Carman, Judge. 
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[Remanded.] 
(Dated July 21, 1988) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, D. Scott Nance, Geert 
De Prest, and William A. Fennell on the motion) for the plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (Sheila N. Ziff on 
the motion) for the defendant. 

Rogers & Wells (Eugene T. Rossides on the motion) for the defendant-intervenors. 


MEMORANDUM OPINION 


Carman, Judge: Plaintiff moves pursuant to Rule 56.1 of the rules 
of this Court for judgment on the agency record. Plaintiff chall- 
lenges the final affirmative determination by the United States In- 
ternational Trade Administration (ITA) in the first administrative 
review in Carbon Black From Mexico, 51 Fed. Reg. 30385 (Aug 26, 
1986). The administrative review covered the period April 8, 1983 to 
September 30, 1983. It was completed pursuant to section 751 of the 
Tariff Act of 1930 [the Act], as amended, 19 U.S.C. § 1675 (1986) 
[751 review]. 

Plaintiff contends the ITA’s determination is unsupported by sub- 
stantial evidence on the record or otherwise not in accordance with 
law within the meaning of section 516A of the Tariff Act of 1930, as 
amended, 19 U.S.C. § 1516a(b\(1(B) (1982). As its principal conten- 
tion, plaintiff asserts the decision in Cabot Corp. v. United States, 9 
CIT 489, 620 F. Supp. 722 (1985), appeal dismissed, 788 F.2d 1539 
(Fed. Cir. 1986), vacated in part (CIT Nov. 20, 1986) [Cabot I] collat- 
erally estops the ITA from arguing that the non-conforming ap- 
proach taken by it was correct. 

The defendant United States and the defendant-intervenors op- 
pose the motion for judgment on the agency record. They urge that 
the decision in Cabot I has neither collateral estoppel nor stare deci- 
sis effect. The defendant and intervenors request a remand, howev- 
er, solely for the purpose of recalculating the benefits conferred by 
the FOMEX and FONEI loans! with the use of effective rather than 
nominal interest rates. 

The Court finds that while collateral estoppel does not apply 
against the government in this 751 review, the principles of Cabot I 
and PPG Industries, Inc. v. United States, —— CIT ——, 662 F. 
Supp. 258 (1987), appeal docketed, No. 88-1175 (Fed. Cir. Dec. 28, 
1987) apply perforce to the like facts of this case. As was held in the 
Cabot I and PPG decisions, “general availability” is not the prevail- 
ing standard under 19 U.S.C. § 1303 and 1677(5) (1982). To ensure 
that these statutory requirements are met, the Court directs a re- 
mand for a redetermination consistent with Cabot I and PPG. 
~T FOMEX (Fund for the Promotion of ¢ Exports of Mexican Manufactured Products) is a governmental trust which pro- 
vides low interest loans to Mexican com; to promote the manufacture and sale of exported products. See 47 Fed. Reg. 
7866, 7867 (Feb. 23, 1982). FONEI (Fund for for I Industrial Development) “is a specialized fund, administered by the Bank of 
Mexico, which grants long-term credit at below-market rates for the creation, expansion or modernization of enterprises in 


order to foster the efficient production of industrial goods, the production of goods capable of competing in the international 
market, and industrial decentralization.” See 48 Fed. Reg. 43063, 43065 (Sept. 21, 1983). 
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Facts 


The countervailing duty investigation in this case culminated 
with the publication by the ITA of a final affirmative determination 
and order on carbon black? from Mexico. 48 Fed. Reg. 29564 (June 
27, 1983). That determination was the subject of the Court’s deci- 
sion in Cabot I. 

In Cabot I, The Court held that “the generally available benefits 
rule as developed and applied by the ITA is not an acceptable legal 
standard for determining the countervailability of benefits under 
section 1303.” Cabot I, 9 CIT at 498, 620 F. Supp. at 732. The Court 
ordered a remand for further investigation and redetermination re- 
garding Mexico’s provision of carbon black feedstock [CBFS] and 
natural gas at government-set rates. 620 F. Supp. at 734. 

At the time the Court issued the decision in Cabot I, the 751 re- 
view which is the subject of this action was proceeding. Following 
an appeal which was dismissed as premature, 788 F.2d 1539, the 
ITA moved for an extension of more than 150 days in which to file 
the remand redetermination.* A few days before the final results of 
the 751 review were published in the Federal Register, the govern- 
ment moved to vacate the remand order in Cabot J and stay the pro- 
ceedings pending the outcome of the motion to vacate. The Court 
granted the motion to vacate and affirmed final judgment except 
for those matters for which the action was remanded in Cabot I. See 
Order dated Nov. 20, 1986. 

The 751 review which is the subject of this action covered the pe- 
riod April 8, 1983 to September 30, 1983. One of the primary issues 
raised in the review concerned the provision of CBFS in Mexico. 
CBFS is provided by Petroleos Mexicanos [PEMEX], the govern- 
ment-controlled petroleum monopoly in Mexico. It is sold to only 
two producers of Mexican carbon black at prices not offered to any 
non-Mexican companies and at prices substantially below those 
elsewhere in the world. During the period under review, Mexican 
CBFS was sold to Mexican carbon black companies for $16 a ton in 
the second quarter of 1983 and $27 a ton in the third quarter. Dur- 
ing the same timeframe, CBFS sold for approximately $130 and 
$136 a ton respectively in the United States. Public Document at 
823, Cabot Corp. v. United States (No. 86-09-01109) [Pub. Doc.]. The 
import price of CBFS to the European Community [EC] during the 


2 In Cabot I, the Court defined carbon black as: 


elemental carbon with incidental or planned surface oxidation that is formed under the controlled cracking, heating 
and quenching of a petroleum derivative feedstock, commonly referred to as carbon black feedstock. Carbon a is 
primarily in the rubber industry, but is also used in the production of paints, inks, plastics and carbon 
Carbon black feedstock, along with natural gas and water, is essential for the production of carbon black. 
stock is -—s of many types of P of a products obtainable from crude oil, = results 2 early in the refining 
“gas 


process. A fter crude oil to cause a breakdown into its constituent parts, one of the constituent parts, ‘ 

oil” or “heavy gas oil” is ofa’ further in a catalytic cracker. In the typical catalytic cracking process, a catalyst is 
introduced into the heating treatment of the gas oil. At extremely high temperatures and pressures, the gas oil breaks 
down—cracks—and yields gasoline. Catalytic cracking is a crucial process in the production of gasoline and the prime 
goal is to produce gasoline. 


Cabot Corp., 9 CIT at 491, 620 F. Supp. at 727 (citing 14 Encyclopedia Britannica Petroleum Refining 183 (15th ed. 1982). 
For a general discussion of Mexico’s National Industrial Development Plan [NIDP] and its interaction with Mexico’s carbon 
black industry, See Cabot Corp., 9 CIT at 493, 620 F. Supp. at 728. 

3 Although the agency requested an extension of more than 150 days in which to file the remand results, this extension 
was reduced upon agreement among the parties to 135 days. 
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period of review was approximately $151 per ton while the export 
price from the EC was $156 per ton. Pub. Doc., supra, at 952. Plain- 
tiffs Brief in Support of Motion for Judgment on Agency Record at 
5, Cabot Corp. v. United States, (No. 86—09-01109) [Plaintiff's Brief]. 

In the preliminary determination, the ITA determined that there 
were too few users of CBFS to find it was “generally available.” 
Pub. Doc., supra, at 677-78. The ITA therefore proceeded to deter- 
mine whether or not CBFS was preferentially priced to carbon 
black producers. Jd. at 678. 

Because CBFS was used by only one industry in Mexico, the ITA 
was unable to utilize its standard preferentiality test. In accordance 
with this test, the ITA would have examined the PEMEX price of 
CBFS to carbon black producers to determine if this price was more 
favorable than the PEMEX price to other purchasers of CBFS in 
Mexico. Jd. The ITA instead compared the PEMEX price of CBFS to 
the price charged by PEMEX for a generally available “similar or 
related good.” 

Finding that No. 6 fuel oil and CBFS were related products, and 
that a correlation existed between the prices of these two products, 
id. at 679, the ITA selected No. 6 fuel oil as the most appropriate 
“similar or related good.” Adjustments were made to reflect the dif- 
ferences in costs between the two products. Jd. at 679-80. 

After examining the price of No. 6 fuel oil, the ITA preliminarily 
determined that CBFS was not preferentially priced to carbon black 
producers and therefore did not confer a countervailable subsidy. 
Id. at 680. In the final determination, the ITA employed the same 
methodology used in the preliminary determination except that it 
used quarterly price differentials between CBFS and No. 6 fuel oil 
instead of average differentials for the entire period. See id. at 1413. 
The ITA found a subsidy of 1.90 percent ad valorem. Id. 

Concerning the provision of natural gas, the ITA preliminarily 
determined that natural gas was available on a non-specific basis. 
Id. at 676. The ITA therefore found that the differential between 
high export prices and low domestic prices of natural gas did not 
constitute a domestic subsidy. Id. at 677. The ITA’s conclusions re- 
garding the non-countervailability of natural gas apparently re- 
mained unchanged in the final determination. The ITA also found 
that three FOMEX export loans had been inadvertently excluded 
from the preliminary results. Jd. at 1405. After including these 
loans, the ITA found the total FOMEX benefit to be 0.52 percent ad 
valorem. Id. The ITA found the total bounty or grant during the pe- 
riod of review to be 3.18 percent ad valorem. Id. at 1415. 

Plaintiff contends that since the agency failed to comply with the 
requirement of the countervailing duty law as articulated in Cabot 
I, the ITA’s valuation of the extent of the benefit from the provision 
of CBFS to Mexican producers and its conclusions regarding natu- 
ral gas are not supported by substantial evidence or are otherwise 
contrary to law. In the plaintiff's view, the Court’s decision in Cabot 
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I collaterally estops the agency from arguing that the non-con- 
forming approach utilized by it to measure the subsidy from the 
provision of CBFS and to determine the existence of a subsidy from 
the provision of natural gas was correct. 

In addition, plaintiff contends that the ITA erroneously limited 
its examination of CBFS pricing to a consideration of whether such 
pricing was “preferential” within the agency’s interpretation of 19 
U.S.C. § 1677(5)(B\ii). Plaintiff urges that the ITA’s interpretation 
of what constitutes a good or service at a preferential rate was un- 
supported by substantial evidence and was otherwise contrary to 
law. 

Plaintiff argues that the ITA should have examined other alter- 
natives for determining the extent of preferentiality. According to 
the plaintiff, the ITA should have utilized U.S. export prices of 
CBFS to Mexico during 1981-1983 or U.S. or world prices for CBFS 
as the best measure of preferentiality. Plaintiff's Brief, supra, at 
15-16. 

Plaintiff maintains the ITA incorrectly selected No. 6 fuel oil as a 
“similar or related” product. In the plaintiff's view, the ITA should 
have used substitute products for CBFS available within Mexico in- 
stead of “similar or related” products. Id. at 10-15. 

Plaintiff contends the ITA improperly failed to obtain cost of pro- 
duction information from PEMEX for CBFS. Plaintiff urges this 
failure to obtain information amounts to the kind of failure to in- 
vestigate that was held to be an abuse of discretion in Timken Co. v. 
United States, —— CIT ——, ——, 630 F. Supp. 1327, 1336-39 
(1986). 

Plaintiff also maintains that the ITA incorrectly utilized nominal 
interest rates to compute the benefit to Mexican carbon black ex- 
porters from FOMEX and FONEI loans. Plaintiff asserts that “[bly 
using nominal rates, and not taking into consideration the true cost 
of commercial borrowing, the agency seriously understated the ben- 
efit accorded to Mexican carbon black producers.” Plaintiff's Brief, 
supra, at 21. 

Finally, plaintiff criticizes the government for its undue haste in 
completing the 751 review so that it could move to have the remand 
order vacated. In its haste, plaintiff urges, the government failed to 
investigate CBFS cost of production and interest rates, and failed to 
properly review comments submitted on the agency’s proposed 
methodology. Id. at 24-28. 

Defendant United States contends the decision in Cabot I has nei- 
ther collateral estoppel nor stare decisis effect in the first 751 re- 
view. In the defendant’s view, the ITA properly determined that the 
provision of natural gas by the Mexican government at a controlled 
price did not constitute a countervailable subsidy. Defendant fur- 
ther suggests that the ITA properly measured the preference re- 
ceived by the carbon black producers from the provision of carbon 
black feedstock at controlled prices. Defendant urges the methodolo- 
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gy utilized by the agency to determine the extent of the preference 
accorded the carbon black producers was reasonable and in accord- 
ance with the law. 

Defendant urges the ITA properly selected No. 6 fuel oil as a 
“similar or related good.” Defendant further contends that the ap- 
plication of a world price benchmark would have been impractical 
and unreasonable. Finally, the defendant contends, the ITA acted 
properly in issuing the final results of the review prior to the statu- 
tory deadline. The defendant-intervenor essentially concurs with 
the defendant’s position. 


DIScusSION 


A. Standard of review 


A review of a final determination under 19 U.S.C. § 1675 is not de 
novo but must be made upon the administrative record. Luciano 
Pisoni Fabrica Accessori v. United States, —— CIT ——, ——, 640 F. 
Supp. 255, 256 (1986). In reviewing the record, the Court must not 
permit the agency, under the guise of lawful discretion or interpre- 
tation, to contravene or ignore the intent of Congress. Ceramica 
Regiomontana, S.A. v. United States, ——-CIT ——, ——, 636 F. 
Supp. 961, 966 (1986), aff‘d, 810 F.2d 1137 (Fed. Cir. 1987) (citing 
Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 
843-44 (1984), reh’g denied, 468 U.S. 1227 (1984); Board of 
Governors, Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 
368 (1986)). The Court must hold unlawful any determination, con- 
clusion, or finding found to be unsupported by substantial evidence 
on the record, or otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b\(1B) (1982). Substantial evidence has been held to be 
more than a “mere scintilla.” Such evidence must be sufficient to 
reasonably support a conclusion. Ceramica Regiomontana, —— CIT 
at ——, 636 F. Supp. at 966. 

Further, the agency’s interpretation of the statute it administers 
is entitled to substantial weight. American Lamb Co. v. United 
States, 4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) (citing Zenith 
Radio Corp. v. United States, 437 U.S. 443, 450-51 (1978); Udall v. 
Tallman, 380 U.S. 1, 16 (1964), reh’g denied, 380 U.S. 989 (1965)). 
The Court should not reject the agency interpretation unless there 
are compelling reasons why it should not be followed. Wilson v. 
Turnage, 791 F.2d 151, 156 (Fed. Cir. 1986), cert. denied, —— US. 
——, 107 S.Ct. 580, 93 L.Ed 2d 583 (1983). As a “master of the sub- 
ject,” the agency is afforded considerable deference in the exercise 
of its expertise. Consumer Prod. Div., SCM Corp. v. Silver Reed 
America, Inc., 3 Fed. Cir. (T) 83, 90, 753 F.2d 1033, 1039 (1985). 

If Congress has not directly addressed a specific issue, the Court 
may not impose its own construction of the statute. Rather, the 
Court must decide if the agency’s interpretation is based upon a 
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permissible construction of the statute. Chevron U.S.A., 467 U.S. at 
843. 

In light of the above principles, the Court must now determine if 
the decision in Cabot I collaterally estops the ITA from using the 
“general availability test” in this case.* 


B. Collateral Estoppel 


Under the doctrine of collateral estoppel’ sometimes referred to 
as issue preclusion, issues which were actually and necessarily de- 
termined by a court of competent jurisdiction or treated as conclu- 
sive in a subsequent suit involving the parties to the prior litiga- 
tion. Mother’s Restaurant, Inc. v..Mama’s Pizza, Inc., 723 F.2d 1566, 
1569 (Fed. Cir. 1983). The doctrine is applicable, however, only 
where the issue determined in the prior litigation has resulted in a 
final judgment on the merits. Equitable Trust Co. v. CFTC, 669 F.2d 
269, 272 (5th Cir. 1982). Collateral estoppel does not apply unless 
the party against whom the earlier decision was made has had a 
full and fair opportunity to litigate the issue. Kremer v. Chemical 
Constr. Corp., 456 U.S. 461, 480-81 (1982), reh’g denied, 458 US. 


‘ The Court finds evidence that the ITA clearly applied the general availability rationale from the ITA’s conclusion that: 
“[w]e continue to maintain that No. 6 fuel oil is a generally-available similar or related product to CBFS.” 51 Fed. Reg. at 
30386 (Aug. 26, 1986) (emphasis added). In analyzing the comments received by it, the ITA further stated: 


Cabot * * * argues that (1) The Court of International Trade has held that the Department’s general availability test 
is contrary to law; and (2) even if that were not the case, the Department under its own standards must determine 
that a benefit is generally available in fact as well as in name. 

Department’s position. We believe that the test is not contrary to law but agree with Cabot that, in applying the 
specificity test for domestic subsidies, we must be concerned with both nominal and de facto availability. 


Id. (emphasis added). 

5 Collateral estoppel is one of several doctrines that limit reconsideration of judicial decisions. While related, these doc- 
trines reflect a distinct mix of policy considerations. These doctrines include stare decisis, law of the case, res judicata, col- 
lateral estoppel or issue preclusion, and full faith and credit. See 1B J. Moore, J. Lucas & T. Currier, Moore’s Federal Prac- 
tice 0.401 (2d ed. 1988) [1B Moore]. These doctrines are understood to mean the following: 

1. Stare decisis: Provides that “‘a decision on an issue of law embodied in a final judgment is binding on the court that 
decided it and such other courts as owe obedience to its decisions, in all future cases.” Id. at }0.402{1} It is expected that 
“like facts will receive like treatment in a court of law * * *. [The court] may not disregard binding precedent absent an in- 
tervening Supreme Court or en banc cireuit decision.” Flowers v. United States, 764 F.2d 759, 761 (11th Cir. 1985) (citations 
omitted). Stare decisis “plays an important role in orderly adjudication,” and “serves the broader societal interests in even- 
handed, consistent and predictable application of legal rules.” Thomas v. Washington Gas Light Co., 448 U.S. 261, 271 
(1980). In regard to this doctrine, Chief Judge Re has stated: 

The decided case is said to establish a principle, and it is indeed a principium, a beginning, in the true etymological 
sense * * *. A principle is a fundamental assumption that does not foreclose further inquiry. As a point of departure 
or beginning, the common law judge affirms or asserts the pertinence of a principle extracted from the precedent 
found to be in point. He then proceeds to apply it by molding or shaping that principle to meet the needs of deciding 
the case at bar. The process of application, Whether it results in an expansion or a restriction of the principle, is more 
than a mere gloss; it represents the judge's distinct contribution to the growth and development of the law. 


Re, Stare Decisis and the Judicial Process, 79 F.R.D. 509, 510 (1979). 

2. Law of the Case: This principle provides that the law applied in decisions at various stages of the same litigation be- 
come the governing principles at later stages. It is distinguishable from stare decisis which applies a binding precedent prin- 
ciple to a final judgment. 1B Moore, supra, 0.401. In Arizona v. California, 460 U.S. 605, 618, (1983) the Court pointed out 
that unlike res judicata, law of the case is an amorphous concept, is directed to the court’s discretion, and does not limit the 
tribunal’s power. 

3. Res Judicata: This doctrine applies when there is a valid judgment on the merits between the parties. Such a judgment 
operates as an absolute ban of subsequent action of the same claim or demand between the same parties or those in privity 
with them. NLRB v. United Technologies Corp., 706 F.2d 1254, 1259, (2nd Cir. 1983). In considering the terms res judicata, 
collateral estoppel, and claim preclusion, the United States Court of Appeals for the Federal Circuit has adopted the follow- 
ing analysis: 

we will be guided by the Restatement (Second) of Judgments (1982) which, in introductory note to § 13, provides the 

following statement: 
The concepts developed in this Chapter are: merger—the ath of a claim in a judgment for plaintiff 
(§ 18) bar—the extinguishment of a claim in a judgment for defendant (§ iS) and issue preclusion—the effect of 
the determination of an issue in another action between the parties on the same claim (direct estoppel) or a dif- 
ferent claim (collateral estoppel) (§ 27). The term “res judicata” is here used in a broad sense as including all 
three of these concepts. When it is stated that “the rules of res judicata are applicable,” it is meant that the 
rules as to the effect of a judgment as a merger or a bar or as a collateral or direct estoppel are applicable. 


Young Engineers v. United States Int'l Trade Comm'n, 2 Fed. Cir. (T) 9, 19, 721 F.2d 1305, 1314 (1983). 

4. Collateral estoppel or issue preclusion—(See infra text). 

5. Full Faith and Credit is the term used to define what each state is constitutionally required to afford to the judicial 
proceedings of every other state. U.S. Const., art. IV, § 1. The purpose of this requirement is “to give transjurisdictional ef- 
fect to the doctrine of res judicata, and within limits, to the doctrine of collateral estoppel.” 1B Moore, supra, {}0.401. It is a 
constitutional and statutory command made necessary by the multiplicity of jurisdictions in the federal system. Id. 





U.S. COURT OF INTERNATIONAL TRADE 31 


1133 (1982). Although collateral estoppel once required mutuality of 
parties, that rule has been substantially modified in federal prac- 
tice. Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326-31 (1979). 

In Cabot I, upon defendant United States’ motion for vacatur of 
part of the court’s decision, the court vacated the remand and or- 
dered entry of a final judgment sustaining the final affirmative 
countervailing duty determination and order on carbon black from 
Mexico. The final judgment covered all matters except those for 
which the action had been remanded. See Cabot I (Order dated Nov. 
20, 1986). While a final judgment entered, this judgment was only 
partial. This judgment also favored the government. There was 
therefore no appealable judgment on the merits from which the 
government could have obtained review.* The Court holds that since 
Cabot I culminated in a final judgment from which there was no ef- 
fective appeal on the merits available to the defendant United 
States, collateral estoppel does not apply against the government in 
this 751 review. 

It is nevertheless clear that the ITA applied “general availabili- 
ty” in making its determination in this case. See supra note 4. In an 
extensive opinion in Cabot I, the Court discussed the “general avail- 
ability rule” and its validity under the countervailing duty laws. Al- 
though the Court vacated the order in Cabot I, the Court did not ab- 
rogate the legal reasoning and principles of Cabot I. The order was 
vacated because the completion of the first 751 review rendered 
moot the question of duty deposit rates which were set in the origi- 
nal countervailing determination. See PPG Industries, Inc. v. Unit- 
ed States, —— CIT ——, ——-, 660 F. Supp. 965, 973 (1987). While 
collateral estoppel does not apply to the outcome of this litigation, 
the reasoning of Cabot I applies perforce to the facts of this case. A 
substantial portion of the reasoning of Cabot J is therefore incorpo- 
rated herein for convenience: 


A. Applicable Law: The Interplay Between Section 1303 and 
Section 1671. 

As the “direct descendant” of earlier countervailing dut 
laws, Bethlehem Steel Corp. v. United States, 7 CIT [339, 341}, 
590 F. Supp. 1237, 1239 (1984), section 1303 applies to counter- 
vailing duty investigations “[e]xcept in the case of an article or 
merchandise which is the product of a country under the 
Agreement.” 19 U.S.C. § 1303(a)(1). For articles from countries 
under the Agreement, however, section 1677(5) applies. Mexico 
was not a country under the Agreement during the period of 
this investigation, therefore section 1303 is the applicable stat- 
ute. The ITA stated in its determination, nevertheless, that 
“while [the] investigation is governed procedurally by section 
303 of the Act, the analysis of programs is based on Title VII of 
the Act * * *,” and therefore applied § 1677(5\B). 48 Fed. Reg. 


6 If litigants were permitted to appeal decisions in which they were successful but dissatisfied with the lower court’s rea- 
soning, appellate courts would be unduly burdened and presumably asked to issue advisory opinions which would be uncon- 
stitutional. See U.S. Const., art. III, § 2. 
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at 29,566. This position is not supported by a careful examina- 
tion of the statutes and the decisions of this court. 

Section 1677(5) states first that “subsidy” has the same mean- 
ing as “bounty or grant.” Thus there is “complete harmony and 
continuity between the two provisions.” Bethlehem Steel Corp. 
v. United States, 7 CIT [at 341], 590 F.Supp. [at 1240] (1984). In 
section 1677(5), added to the Tariff Act of 1930 by the [Trade] 
Agreements Act of 1979, Pub.L. No. 96-39, § 101, 93 Stat. 144, 
151 (1979), Congress enumerated certain countervailable practi- 
ces. This did not imply a repeal of section 1303 and its interpre- 
tation.’ Thus, the same analysis applies regardless of which 
statute controls, and the law defining the term bounty or grant 
informs the interpretation of the term subsidy. Section 1677(5) 
does not subsume “bounty or grant.” 

In sum, section 1303 supplies the substantive law in this case. 
The administrative, legislative, and judicial pronouncements 
pertaining to section 1303 are accordingly apt. The Court may 
nevertheless refer to 19 U.S.C. § 1677(5) in interpreting section 
1303. See Carlisle, 5 CIT [229], 564 F. Supp. 834; Bethlehem, 7 
CIT 339, 590 F. Supp. 1237. 


B. The Legal Standard: Countervailability of Generally Avail- 
able Benefits 

The chief issue persented to the Court is whether benefits 
that are available on a nonpreferential basis—that is, benefits 
obtainable by any enterprise or industry-can be bounties or 
grants within the meaning of section 1303 and therefore 
countervailable. Since any industrial user in Mexico could pur- 
chase carbon black feedstock and natural gas at the same price 
(disregarding the regional discount, see infra p. 10), the ITA 
viewed PEMEX’s provision of these inputs at well below world 
market prices as not constituting a countervailable practice. 48 
Fed. Reg. at 29,566. The ITA view was based on the “generally 
available benefits rule,” which has evolved within the adminis- 
trative agency and was adopted by the court in Carlisle Tire & 
Rubber Co. v. United States, 5 CIT 229, 564 F. Supp. 834 (1983). 
Two other decisions of this court, however, have rejected the 
rule as contrary to the countervailing duty statutes, most spe- 
cifically section 1303, and as therefore unlawful. Agrexco, 
Argicultural Export Co. v. United States, 9 CIT 40, 604 F. Supp. 
1238 (1985); Bethlehem Steel Corp. v. United States, 7 CIT 339, 
590 F. Supp. 1237 (1984). This Court thus faces considerable 
controversy regarding the rule that generally available benefits 
provided within the _ relevant jurisdiction are not 
countervailable. 

The generally available benefits rule as articulated by the de- 
fendant is essentially that benefits available to all companies 


7 By leaving the § 1303 term “bounty or grant” undefined, Congress intended that the “metes and bounds of that term be 
staked out judicially and through administrative practice.” Carlisle Tire & Rubber Co. v. United States, 5 CIT 229, 233, 564 
F.Supp. 834, 837 (1983) (citing United States, v. Zenith Radio Corp., 64 CCPA 130, 140 & n.14, 562 F.2d 1209, 1217 & n.14 
agTh, aff, 437 U.S. 443 (1978). 
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and industries within an economy are not countervailable sub- 
sidies. Defendant’s conclusions are primarily drawn from 19 
U.S.C. § 1677(5\B), which refers to countervailable domestic 
subsidies as being provided to “a specific enterprise or industry, 
or group of enterprises or industries * * *.” (emphasis added). 
Thus, argues defendant, benefits “generally available” to all en- 
terprises or industries are not subsidies under section 
1677(5\B), and therefore do not fall within the meaning of 
“bounty or grant” as used in section 1303. Defendant bolsters 
its interpretation by citing Carlisle Tire & Rubber Co. v. United 
States, 5 CIT 229, 564 F. Supp. 834. 

In Carlisle, the court upheld the ITA’s interpretation of sec- 
tion 1303 as being reasonable. Jd. at 233, 564 F. Supp. at 838. 
The court relied in part on older case law which described a 
bounty or grant as a “special advantage,” citing Nicholas & Co. 
v. United States, 249 U.S. 34 (1919), or “an additional benefit” 
conferred upon a “class of persons,” citing Downs v. United 
States, 187 U.S. 496, 501 (1903). Apparently the ITA and the 
court in Carlisle view the noncountervailability of generally 
available benefits as the opposite side of the coin from the 
countervailability of benefits conferred upon a specific class. 
There is a distinction, however, which has not been clearly deci- 
phered by the ITA or in prior judicial opinions, but which dis- 
rupts the apparent symmetry of the two sides of the coin. 

The distinction that has evaded the ITA is that not all so- 
called generally available benefits are alike—some are benefits 
accruing generally to all citizens, while others are benefits that 
when actually conferred accrue to specific individuals or clas- 
ses. Thus, while it is true that a generalized benefit provided by 
government, such as national defense, education or infrastruc- 
ture, is not a countervailable bounty or grant, a generally avail- 
able benefit—one that may be obtained by any and all enter- 
prises or industries—may nevertheless accrue to specific recipi- 
ents. General benefits are not conferred upon any specific 
individuals or classes, while generally available benefits, when 
actually bestowed, may constitute specific grants conferred up- 
on specific identifiable entities, which would be subject to coun- 
tervailing duties. 

The court in Carlisle recognized the absurdity of a rule that 
would require the imposition of countervailing duties where 
producers or importers have benefited from general subsidies, 
as “almost every product which enters international com- 
merce” would be subject to countervailing duties.* See 5 CIT at 


8 A chief concern of the court in Carlisle was avoiding the absurd result of countervailing “such things as public high- 
ways and bridges, as well as a tax credit for expenditures on capital investment even if available to all industries and sec- 
tors.” Carlisle, 5 CIT at 233, 564 F. Supp. at 838. The court’s concern seemed directed toward “general subsidies that most 
governments confer such as national defense, government-subsidized education and infrastructure, and sufficient public 
health and agricultural extension programs.” G. Bryan, Taxing Unfair International Trade Practices 297 (1980). Such subsi- 
dies are distinguished from selective subsidies, cuaiaiee of which are outlined in 19 U.S.C. § 1677(5). Id. 

Continued 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 34, AUGUST 24, 1988 


234, 564 F. Supp. at 838 (citing Barcelo, Subsidies and Counter- 
vailing Duties—Analysis and a Proposal, 9 L.& Pol’y in Int’l 
Bus. 779, 836 (1977). Alternatively, the court in Bethlehem rec- 
ognized the absurdity of a law that would transform an obvious 
subsidy into a non-countervailable benefit merely by extending 
the availability of the subsidy to the entire economy. 7 CIT at 
345, 590 F. Supp. at 1242. Thus, although a bounty or grant is 
preferential in nature, bestowed upon an individual class, the 
generally available benefits rule as developed and applied by 
the ITA is not an acceptable legal standard for determining the 
countervailability of benefits under section 1303. 

The appropriate standard focuses on the de facto case by case 
effect of benefits provided to recipients rather than on the nom- 
inal availability of benefits: The case must therefore be re- 
manded for further investigation and redetermination. The def- 
inition of “bounty or grant” under section 1303 as intended by 
Congress remains as it is embodied in the case law and later af- 
firmed by Congress in section 1677(5). This definition requires 
focusing only on whether a benefit or “competitive advantage” 
has been actually conferred on a “specific enterprise or indus- 
try, or group of enterprises or industries.” In the case before 
the Court, the availability of carbon black feedstock and natu- 
ral gas at controlled prices does not determine whether the ben- 
efits actually received by these two carbon black producers are 
countervailable subsidies. 

The programs appear to effect specific quantifiable provisions 
of carbon black feedstock and natural gas to specific identifia- 
ble enterprises. That additional enterprises or industries can 
participate in the programs, whether theoretically or actually, 
does not destroy the programs as subsidies. The programs are 
apparently available to all Mexican enterprises, but in their ac- 
tual implementation may result in special bestowals upon spe- 
cific enterprises. 

Once it has been determined that there has been a bestowal 
upon a specific class, the second aspect of the definition of 
bounty or grant requires looking at the bestowal and determin- 
ing if it amounts to an additional benefit or competitive advan- 
tage. If so, the benefit might fit within one of the illustrative 
examples of 19 U.S.C. § 1677(5)(B). The ITA, however, prema- 
turely concluded that “the provision of carbon black feedstock 
and natural gas clearly involves the provision of goods within 
the meaning of subsection (ii),” 48 Fed. Reg. at 29568, that is, 
the subsidy example of providing goods or services at preferen- 

“General subsidies” may also be looked at in economic terms as provision of public goods. Governments provide many 
such goods and services because of the inability of the price system to effectively provide these goods, which tend to be indi- 
visible-and collectively consumable by all citizens whether they pay for them or not. E. Mansfield, Economics Principles. 
Decisons 68, 74-78 (4th ed. 1983). This public good analysis is in alignment with the analysis under § 1303. A public good 
provided by government benefits society in a collective manner. It is not conferred upon any specific enterprise or industry. 

With respect to the tax laws such as credits, accelerated methods of depreciation, and special depreciation recapture 


rules, issues may be more complicated. Each program must therefore be examined on a case-by-case basis to determine if 
the benefit accrues to specific beneficiaries or generally to society. 
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tial rates. The ITA asserted, “[t]he standard contained in sub- 
section (ii) is [‘|preferential,’ which normally means only more 
favorable to some within the relevant jurisdiction than to 
others within the jurisdiction.” 48 Fed. Reg. at 29,568. Thus, 
concluded the ITA, “even if carbon black feedstock and natural 
gas were not generally available, we would not find this rate to 
be a subsidy, because this rate is not preferential * * *.” Id. 

The ITA has engaged in a tautology, merely extending its 
generally available benefits rule into the illustrative example 
of subsection (ii). Although perferential pricing clearly is a 
countervailable subsidy, subsection (ii), as only one such ex- 
ample of a subsidy, does not include all pricing programs consti- 
tuting subsidies. The ITA’s attention must therefore be directed 
to the broader question of whether the Mexican pricing pro- 
grams for carbon black feedstock and natural gas are additional 
benefits or competitive advantages within the scope of section 
1303.9 


Cabot Corp., 9 CIT at 495-99, 620 F. Supp. at 730-33. 

The ITA’s formulation of the general availability rule appears to 
be the result of an erroneous decision to paraphrase the applicable 
statute. It is never wise for courts or administrative agencies to par- 
aphrase statutes. As the Court has held in both the Cabot I and 


PPG decisions, Congress intended § 1677(5) to be the definitive test 
of countervailable benefits. Whether or not a subsidy is generally 
available is only some evidence that a program is countervailable. 
It is not the only factor. All relevant factors must be properly exam- 
ined by the agency to determine whether or not countervailing du- 
ties should be imposed. See PPG Industries, ——- CIT at ——, 662 F. 
Supp. at 265. One might posit that the term “general availability” 
is synonomous with the phrase “provided to or required by govern- 
ment action to a specific enterprise or industry, or group of enter- 
prises or industries.” The Court observes, however, that there has 
been extensive litigation concerning “general availability” and a 
painstaking effort to articulate the applicable standard as specified 
by Congress. See, e.g., Cabot I, CIT 489, 620 F. Supp. 722; PPG In- 
dustries, —— CIT ——, 662 F. Supp. 258; Can-Am Corp v. United 
States, —— CIT ——, 664 F. Supp. 1444 (1987). While reference to 
these decisions would certainly be appropriate, the language of 
§ 1677(5) is the primary determinatant of congressional intent: 


® Plaintiff argues that a price below the world market price is a per se countervailable benefit. The matter is more com- 
plex. The availability of imputs at low prices to foreign producers may be the result of various non-countervailable factors 
such as comparative advantage. See T. Pugel, The Fundamentals fo International Trade and Investment, in Handbook of In- 
ternational business 1-2, 4 (I Walter ed. 1982). The facts of this case indicated themselves (although perhaps pursuant to 
the NIDP) to take advantage of available carbon black feedstock with specific qualities. This arrangment might allow 
PEMEX to sell a byproduct which would otherwise go unsold. Thus, prices below the world market price or the export price 
may simply be the result of a symbiotic industrial relationship. Further, PEMEX' refusal to sell carbon black feedstock 
abroad to palitiff might be on account of limited Mexican domestic supply. 

On the other hand, “generally available” benefits are not necessarily the result of the exercise of comparative advantage. 
It cannot be concluded merely on the basis of nominal availability and absent further investigation that the prices of car- 
bon black feedstock and natural gas as set by PEMEX are the result of factors such as excess supply and low production 
cost. See contra Note, Upstream Subsidies and U.S. Countervailing Duty Law: The Mexican Ammonia Decision and the 
Trade Remedis Reform Act of 1984, Law and Pol’y in Int'l Bus. 263, 291 & n. 126 (1985). 
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(5) Subsidy.—The term “subsidy” has the same meaning as the 
term “bounty or grant” as that term is used in section 1303 of 
this title, and includes, but is not limited to, the following: 

* * * * * x * 


(B) The following domestic subsidies, if provided or re- 
quired by government action to a specific enterprise or in- 
dustry, or group of enterprises or industries, whether public- 
ly or privately owned, and whether paid or bestowed direct- 
ly or indirectly on the manufacture, production, or export 
of any class or kind of merchandise: 

(i) The provision of capital, loans, or loan guarantees on 
terms inconsistent with commercial considerations. 

(ii) The provision of goods or services at preferential 
rates. 

(iii) The grant of funds or forgiveness of debt to cover op- 
erating losses sustained by a specific industry. 

(iv) The assumption of any costs or expenses of manufac- 
ture, production, or distribution. 


19 U.S.C. § 1677(5) (1982) (emphasis added). 

Although the Court will normally accord substantial weight to 
the agency’s interpretation of the statute it administers, American 
Lamb, 4 Fed. Cir. (T) at 54, 785 F.2d at 1001, “thfe] Court will not 
allow [the] agency, under the guise of lawful discretion, to con- 
ravene or ignore the intent of the legislature or the guiding purpose 
of the statue.” Ceramica Regiomontana, CIT at ——, 636 F. Supp. at 
966. Accordingly, this action is remanded to the ITA for a redeter- 
mination in accordance with this opinion.’ 


CoNCLUSION 


Since all of the parties concur on the issue, the plaintiffs motion 
for a remand to the ITA for the purpose of recalculating the bene- 
fits conferred by FOMEX and FOMEX loans is granted. The Court 
further holds that since the “general availability rule” as developed 
and applied by the ITA pervades the entire final affirmative deter- 
mination, a remand for the purpose of reconsideration by the ITA of 
the 751 review determination in accordance with this opinion is 
appropriate. 


7 With respect to the natural gas issue, it may well be that upon remand, the ITA’s application of the specificity test in 
accordance with § 1677(5), Cabot I, and PPG will resemble the test employed by the agency in the preliminary 751 review 
determination. Because a “general availability” rationale pervades the entire final 751 review determination, however, the 
Court is unwilling to speculate. 
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MEMORANDUM OPINION AND ORDER 


Restanl, Judge: Plaintiffs move for a preliminary injunction stay- 
ing liquidation in this antidumping matter, so that this court’s final 
decision resolving the challenge to the administrative determina- 
tion will have full effect.1 See 19 U.S.C. § 1516a(c\(2) and (e) (1982). 
As to the motion for preliminary injunction, there is little factual 
difference between Oki Electric Indus. Co. v. United States, 11 CIT 
——,, 669 F. Supp. 480 (1987) and the case at hand. Defendant urges 
that the court ignore Oki, alleging that it is incorrect, and that the 
court follow earlier cases such as Fundicao Tupy S.A. v. United 
States, 11 CIT ——, 669 F. Supp. 437 (1987), appeal dismissed as 
moot, 841 F.2d 1101 (Fed. Cir. 1988) (in light of CIT’s intervening fi- 
nal decision on the merits at 12 CIT ——, 678 F. Supp. 898 (1988), 
appeal docketed, No. 88-1233 (Fed. Cir. Feb. 11, 1988)) and British 
Steel Corp. v. United States, 647 F. Supp. 928 (1986), appeal dis- 
missed as moot, No. 87-1050 (Fed. Cir. Mar. 31, 1987) (due to inter- 
vening agency action), vacated in part, 11 CIT ——, 661 F. Supp. 68 
(1987), dismissed, 12 CIT ——, Slip Op. 88-76 (June 13, 1988) (pur- 
suant to settlement agreement). But see Fundicao Tupy S.A. v. Unit- 
ed States, 11 CIT ——, 671 F. Supp. 27 (1987) and 12 CIT ——,, Slip 
Op. 88-32 (March 16, 1988) (granting injunctions pending appeals). 


I 


Defendant’s main argument is that the court lacks jurisdiction to 
provide relief. The court finds the reasoning of Oki persuasive on 
the issue of jurisdiction and sees little in either Fundicao Tupy or 
British Steel which indicates that the court does not have jurisdic- 
tion to provide injunctive relief in this case. Rather, the court finds 


! Plaintiffs have also moved for leave to file a reply brief pursuant to this court’s Rule 7(d). The filing of such a reply, on 
a non-dispositive motion, must be approved by the court. United States Steel Corp. v. United States, 3 CIT 170 (1982). De- 
fendant has moved to strike plaintiffs’ reply brief, which had initially been served without an accompanying motion. In 
view of the fact that the court is granting plaintiffs’ motion, plaintiffs’ concerns regarding defendant’s interpretations of 
law, and the injury plaintiffs might suffer if defendant’s memorandum remained unrebutted, and unavailing. In the inter- 
est of a speedy resolution on this matter, id., the court denies plaintiffs’ motion for leave to file a reply brief. Since plain- 
tiffs’ reply brief has neither been accepted for docketing, nor considered by the court, defendant's motion to strike is denied. 
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defendant’s arguments to relate to former statutes and not to the 
ones which govern this action. 

Under the Antidumping Act of 1921, which was repealed by the 
Trade Agreements Act of 1979 and recodified with amendments in- 
to the Tariff Act of 1930, antidumping findings were generally not 
subject to judicial review until actual duties had been assessed and 
the agency was afforded an opportunity to review its determination 
in response to filed protests or petitions. 19 U.S.C. §§ 1514, 1515, 
1516(a)(c) (1976). See S. Rep. No. 249, 96th Cong., 1st Sess. 245-46, 
250 (1979); H.R. Rep. No. 317, 96th Cong., 1st Sess. 181-82 (1979). 
Where an investigation culminated in an affirmative antidumping 
finding, duties were assessed on an entry-by-entry basis at Customs 
field offices, pursuant to “master lists” which outlined the appropri- 
ate calculations and adjustments to be made in a given case. Gener- 
al Accounting Office, Report to the Congress: U.S. Administration 
of the Antidumping Act of 1921, ID-79-15, at 33-37 (March 15, 
1979). These master lists were based upon exporters’ responses to 
questionnaires, updated every 6 to 12 months. Jd. at 33-34. Increas- 
ingly large backlogs of published master lists resulted in significant 
delays in the assessment of antidumping duties. Jd. at 35. In addi- 
tion, participation at the assessment stage was quite limited, and of- 
ten on an ex-parte basis. See Implementation of the Multilateral 
Trade Negotiations: Hearings Before the Subcomm. on International 
Trade of the Senate Comm. on Finance, 96th Cong., ist Sess. 114, 
124 (1979) (statement of Lewis W. Foy, Chairman, American Iron & 
Steel Institute); Multilateral Trade Negotiations: Hearings Before 
the Subcomm. on Trade of the House Comm. on Ways and Means, 
96th Cong., Ist Sess. 108, 111 (1979) (statement of Charles Owen 
Verrill, Jr., on behalf of AMF, Inc.) 

In 1979, the assessment phase of antidumping actions was formal- 
ized and restructured to provide for automatic annual assessment 
proceedings, commonly referred to as “751 reviews.” 19 U.S.C. 
§ 1675 (1982) (section 751 of the Tariff Act of 1930). The 1979 Act 
substituted the time consuming assessment and protest process of 
the 1921 Act with the new review procedures of section 751, afford- 
ing parties an increased role in the initial stages of the assessment 
process and providing enhanced procedural safeguards. S. Rep. No. 
249, at 79-81; H.R. Rep. No. 317, at 71-72, 181-82. In addition, the 
1979 Act amended the antidumping law to provide for immediate 
judicial review of the investigative phase, prior to the institution of 
a 751 review and assessment of duties. 19 U.S.C. § 1516a(a)(2) (1982 
and Supp. IV 1986). See S. Rep. No. 249, at 244-47; H.R. Rep. No. 
317, at 179-182. These new provisions for judicial review of initial 
antidumping duty determinations were intended to expedite judi- 
cial review, shorten the overall review process, and reduce the re- 
dundancy of administrative proceedings. S. Rep. No. 249, at 250-51; 
H.R. Rep. No. 317, at 181-82. 
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In 1984, Congress further amended the statute to provide for 751 
reviews only upon request. This change was described as “designed 
to limit the number of reviews in cases in which there is little or no 
interest, thus limiting the burden on petitioners and respondents, 
as well as the administering authority.” H.R. Rep. No. 1156, 98th 
Cong., 2d Sess. 181 (1984) (Conference Report). See H.R. Rep. No. 
725, 98th Cong., 2d Sess. 22-23 (1984).? 

The problem which confronts the parties in this case stems from 
the residue left by congressional reconsideration of the rate of as- 
sessment proceedings, currently conducted by the Department of 
Commerce, International Trade Administration (ITA). In 1979 Con- 
gress substituted a system of assessment, wherein participation was 
limited largely to post-assessment administrative protest and re- 
view, with a system where pre-assessment participation was auto- 
matically made available to all parties. In 1984, Congress limited 
the opportunity for preassessment participation, that is, the 751 re- 
view, to instances in which it was requested. It failed, however, to 
clearly indicate the basis for assessment when no 751 review was 
requested. Congress only stated that, absent a requested 751 review, 
ITA should provide for the assessment of antidumping duties “in- 
cluding the elimination of suspension of liquidation, and/or the con- 
version of cash deposits of estimated duties, previously order 
H.R. Rep. No. 1156, at 181. ITA responded by providing for the au- 
tomatic assessment of antidumping duties at the cash deposit, or 
bond, rate in effect at the time of entry. 19 C.F.R. § 353.53a(d) 
(1987). See 19 C.F.R. § 355.10(d) (1987) (similar provision governing 
countervailing duty cases). Although such regulations might proper- 
ly apply absent a court challenge to those cash deposit rates, they 
do not apply in all cases where those cash deposit rates are them- 
selves the subject of a judicial challenge. See Oki, 669 F. Supp. at 
485 and n.2. Furthermore, those regulations cannot alter the ex- 
isting statutory scheme, which provides for liquidation in accord- 
ance with a disposition of this court,’ either prospectively, with re- 
gard to subsequently entered merchandise, or retrospectively, 
where liquidation is enjoined by this court in accordance with its 
statutory authority. 19 U.S.C. § 1516a(e) (1982) (liquidation in ac- 
cordance with final court decision); 19 U.S.C. § 1516a(c)\(2) (injunc- 
tive relief); 28 U.S.C. § 2643(c)(1) (1982) (relief). 

Against this background, the court is unpersuaded by defendant’s 
argument that the statutory scheme requires plaintiffs, such as the 
ones here, in every case to request a separate 751 proceeding, and 
pursue judicial review of the results of that proceeding, in order to 


2 The House report described this provision as follows: 


The purpose of amending the annual review requirement is to reduce the administrative burden on the Department of 
Commerce of automatically reviewing every outstanding order even though circumstances do not warrant it or the par- 
ties to the case are satisfied with the existing order. The increasing number of outstanding orders subject to review 
each year poses an unnecessarily heavy burden on limited staff resources. 

H.R. Rep. No. 725, at 22-23 (emphasis added). 

3 Even absent 19 U.S.C. § 1516a(e), the court’s power to remand an action for disposition consistent with the court’s rul- 
ing, 19 U.S.C. § 1516a(cX3), could result in a redetermination of antidumping rates, and the liquidation of antidumping du- 
ties in accordance with that remanded determination. 19 U.S.C. §1516a(cX1) (“liquidation in accordance with 
determination”). 
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receive the benefit of judicial review.‘ Defendant’s reading of the 
statutory scheme is inconsistent with the congressional intent of 
the 1984 Act to ease the burdens of the parties and ITA by making 
751 reviews optional, as well as the intent of the 1979 Act to reduce 
delays and redundancy in the judicial review process by providing 
for reviews prior to the institution of assessment proceedings.® 

Similarly, to the extent one interprets the first. Fundicao Tupy de- 
cision to be based on lack of jurisdiction it must also be interpreted 
to be based on concerns not reflected in the 1979 and 1984 acts. Spe- 
cifically, Fundicao Tupy stated that the statutory scheme “contem- 
plates that Commerce, in the first instance, be afforded an opportu- 
nity to review its determinations in the course of calculating actual 
dumping margins for a given period.” 669 F. Supp. at 439. This ap- 
pears consistent with the statutory scheme under the 1921 Act, 
where judicial review was not available until duties were assessed 
and the agency was given the opportunity to review its determina- 
tions, through the protest and review mechanisms, in the first in- 
stance. The 1979 Act restructured the balance between administra- 
tive and judicial reviews of agency actions, however, providing for 
judicial review in the first instance, before the agency was afforded 
an opportunity to review its own determination. With the elimina- 
tion of automatic 751 reviews in 1984, Congress made it possible for 
an antidumping order to be judicially reviewed, without being ad- 
ministratively reviewed. 

In addition, the view expressed in Fundicao Tupy that plaintiffs 
should not obtain injunctive relief in a suit challenging an original 
determination because they could have requested a 751 review does 
not compel a finding here of lack of jurisdiction. First, the Fundicao 
Tupy court did not characterize its opinion as one relating to juris- 
diction. Second, Congress did not limit the court to providing injunc- 
tive relief only in 751 cases. Third, the relief which plaintiffs seek is 
an injunction and liquidation in accordance with the court’s deci- 
sion in this case. Requesting a 751 review would not provide that re- 
lief. That plaintiffs may have requested a 751 review, obtained a 
temporary suspension of liquidation, challenged that review if dis- 
satisfied, and then moved for injunctive relief, as opposed to simply 


‘ Defendant argues that, absent a 751 review, the court’s ruling may have no effect upon either assessments or the rate 
at which cash deposits are posted on future entries. (Defendant is unclear as to what purpose remains of judicial review of 
the original ITA determination, but it has not moved to dismiss this action challenging an original determination): 

The statutory scheme precludes review of the duty assessment question in a case in which judicial review is limited to 
a review of the administrative records of the final less than fair value and/or material injury determinations. Judicial 
review of a final Commerce determination covers’a prior period and does not contain ta upon which duty assess- 
ment can be based with to sul uently entered merchandise. The same reasons preclude a determination = 
it rate for estimated _— for future entries. In the absence of a request for an administrative 
S.C. § 1675(a), the parties have waived their right to an actual Sees rate, as well as to a new 
ited deposit rate upon that actual assessment rate, and have agreed to accept the estimated deposit rate in 
of an actual assessment rate and to accept liquidation ms future deposit rates in accordance with the provisions 
of 19 C.F.R. § 353.53a(d). 
Defendant’ 's Opposition to Plaintiffs’ Motion for a Preliminary Injunction, at 10. 
5 Defe it pinay relies entirely upon statements in the legislative history indicating that 751 reviews need not be 
conducted when the parties are satisfied with the rate of deposit. It ignores the broader statement of H. Rep. No. 725 at 
22-23 indicating that other circumstances may not warrant conduct of a review. 
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moving for injunctive relief in this case, is irrelevant to the ques- 
tion of whether the court has jurisdiction to provide relief here.® 

Where the parties have chosen to limit themselves to judicial re- 
view of the original determination and have not requested a 751 ad- 
ministrative review, they have indicated their belief that the facts 
existing during the period covered by the original determination 
are representative, and that rates established by an original deter- 
mination, as finally reviewed by the courts, should govern rates for 
a future period or periods. A party to the administrative proceeding 
can cut off the continuing effect of the original determination on de- 
posit rates or assessments (and afford ITA an opportunity to review 
its earlier determination) by requesting a 751 review. Thus, where 
one of the parties wishes assessments to be based on more recent 
events, it has an avenue for administrative relief. In addition, 751 
reviews may create unnecessary burdens for the parties and ITA 
where they simply repeat actions subsequently found to be errone- 
ous in the judicial review of the original determination. Where no 
751 review request based on substantive grounds has been made, 
the statute does not require a party to make a 751 request merely 
to provide a jurisdictional basis for the granting of meaningful 
relief. 

In British Steel, upon which defendant also relies to support the 
claim of lack of jurisdiction, the court refused to grant a prelimi- 
nary injunction based upon a critical factual distinction: an auto- 
matic 751 review had already been completed at the time the court 
was asked to grant a preliminary injunction in a judicial challenge 
to the underlying countervailing duty determination.’ The court 
recognized that enjoining liquidations in that action would be 
meaningless, since the intervening administrative reviews 
superceded the effect of the cash deposit rates set forth in the un- 
derlying determination and order. 647 F. Supp. at 931. For periods 
affected by the 1984 Act, liquidations of past entries would be gov- 
erned by the rates determined in 751 reviews, where requested, or 
by cash deposit rates, where no review was requested. Cash deposit 
rates had already been re-determined in completed 751 reviews, and 
could only be changed by subsequent 751 reviews, or as a result of a 
judicial challenge to the most recently completed 751 review. Fur- 
thermore, plaintiffs’ purpose in seeking a preliminary injunction in 
the British Steel case was not to ensure that the court retained its 
power to provide a meaningful remedy in a judicial review of the 
challenged determination and order, but rather as part of a chal- 
~The court also finds that the availability of 751 review does not compel the court to find lack of irreparable harm, as is 
demonstrated further in the following section. It should be noted that pursuant to 19 U.S.C. § 353.53a (1987) one does not 
obtain review and suspension of all pertinent liquidations automatically upon filing a 751 review request. A party 
po a ecm ia datas to be reviewed and reasons for the review. The validity of this regulation is not decid- 


7 As this court has noted in the past, under the 1984 Act: 


if no request is made, there will be no 751 review undertaken and no 751 review subject to to judicial scrutiny. Of course, 
judicial review of the original final * * * determination and proceedings will be available. Eb tnly whena 11 re 
a oases been completed that judicial scrutiny of the previous Saderiying * * [determination] as to deposit rates is 
re 


PPG Indus. v. United States, 11 CIT ——, 660 F. Supp. 965, 973 n.5 (1987). 
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lenge to an entirely distinct administrative action. Specifically, 
plaintiffs sought to challenge ITA’s determination that no timely 
request for a 751 review was received during the most recent review 
period, and that duties should therefore be liquidated at the cash 
deposit rate at the time of entry. The court found that challenge to 
embrace a new and totally different claim, which could only be 
challenged in a separate action pursuant to a different jurisdiction- 
al statute. 647 F. Supp. at 930-31. Thus, to the extent British Steel 
resolves a jurisdictional issue it is wholly off point. 

The court believes that in 1984 Congress continued to provide for 
review of original determinations for a purpose; such reviews of 
original determinations are not made obsolete by the provision for 
annual reviews upon request, but rather have become even more 
important now that assessments may be based on the original deter- 
minations. Only annual reviews, of course, can deal with issues 
raised by new factual circumstances. Basic methodology can be the 
subject of both reviews of original determinations and annual re- 
views. Where injunction is granted, the decision rendered upon re- 
view of either will enhance the possibility of meaningful relief. 
Even without an injunction the court’s decision will affect future 
entries, until a superceding 751 review determination intervenes. 
19 U.S.C. § 1516a(c\3) and (e). 

Thus, the court is convinced that it has jurisdiction to enter an in- 
junction. The question remaining to be finally resolved, however, is 
what type of harm plaintiffs must demonstrate in order to establish 
the likelihood of irreparable injury, so that injunctive relief may be 
granted. As previously indicated, the court in Oki granted injunc- 
tive relief, but did not examine this issue in detail. Fundicao Tupy 
found no irreparable harm because of the opportunity for 751 re- 
view, but did not discuss the applicable standard in detail. Likewise, 
the parties to this litigation have devoted little time to this issue. 
The issue is addressed in the following part. 


II 


The Federal Circuit has indicated, in the context of a judicial re- 
view of a 751 determination, that the consequences of liquidation 
constitute irreparable injury, where a party’s “statutory right to ob- 
tain judicial review would be without meaning for the only entries 
permanently affected by that determination.” Zenith Radio Corp. v. 
United States, 710 F.2d 806, 810 (Fed. Cir. 1983). This court has in- 
terpreted Zenith in the context of judicial challenges to original 
negative dumping determinations and concluded that in such cases, 
“the party seeking injunctive relief must make some showing of im- 
mediate and irreparable injury beyond the mere invocation of Ze- 
nith.” American Spring Wire Corp. v. United States, 7 CIT 2, —— 
578 F. Supp. 1405, 1408 (1984). See Bomont Indus. v. United States, 
10 CIT , 638 F. Supp. 1334, 1338 (1986) (“an applicant for an in- 


8 Defendant did raise this issue along with the challenge to jurisdiction. 
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junction suspending liquidations during judicial review of a nega- 
tive administrative dumping determination must prove irreparable 
injury along with the other requirements for such extraordinary 
relief.”). 

This case involves neither a 751 review, nor a negative adminis- 
trative dumping determination, nor the pre-1984 law which gov- 
erned the Zenith, Spring Wire, and Bomont decisions.° The particu- 
lar challenged administrative determination at issue is a affirma- 
tive antidumping determination, governed by post-1984 law, where 
no 751 review has been conducted for the first review period, or for 
any subsequent period. The nature of this challenged determination 
is such that it will provide the basis for liquidation of antidumping 
duties entered during immediately following review periods, for 
which no 751 review is conducted, at rates which were determined 
in the challenged determination, and which were based upon the 
record in that challenged determination. Accordingly, the court 
must determine whether this particular challenged determination 
presents a situation which is sufficiently similar to that confronted 
in Zenith, as opposed to those confronted in Spring Wire and 
Bomont, to warrant a presumption of injury. 

Both Zenith and Spring Wire focused upon the fact that 751 re- 
views were of a periodic or transient nature, which gave them a 
particular capacity to elude judicial scrutiny and relief. Absent in- 
junctive relief, the finite set of entries permanently affected by the 
751 reviews could be liquidated, and the court’s subsequent decision 
on the merits could have no effect on those entries. Spring Wire dis- 
tinguished negative injury determinations, reasoning that “[t]hose 
determinations, unlike their 751 counterpart, are not transitory. 
They will, as a practical matter, extend in futuro, unless upset by 
an intervening judicial decision.” 7 CIT at 5, 578 F. Supp. at 1407. 
In Bomont the court distinguished the judicial challenge to a nega- 
tive dumping determination at issue there, from the challenge to 
751 determination in Zenith, by noting that 


In an action such as the one at bar, liquidation of past entries 
at the proper rate of duty is not the “only remedy available.” 
Rather, this proceeding can affect future entries. Thus, the 
court in American Spring Wire Corp. v. United States, 7 CIT 2, 
578 F. Supp. 1405 (1984) concluded that the Zenith decision did 
not create an irrebuttable presumption of irreparable harm. 


638 F. Supp. at 1337-38. 

As indicated, Zenith involved a 751 review of an affirmative deci- 
sion. Under the statutory scheme, liquidation of entries had been 
suspended until completion of the 751 review. Thus, Zenith concen- 
trated on the ability to provide meaningful relief for the past en- 
tries which would be permanently affected by the challenged ad- 
ministrative determination. Zenith did not deny that the court’s de- 
cision could have some future effect, as well. Rather, with respect to 


° This case also does not involve a superceding 751 review as was the case in British Steel. 
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the ability to affect future entries, Zenith stated that “Any change 
in deposit rates that might be required would be transient and 
could not affect the amount of duties assessed on the 1979-80 en- 
tries or any subsequent entries.” 

Under post-1984 law, both 751 reviews and original affirmative 
antidumping determinations, where no 751 review is requested, pos- 
sess similar capacities to affect future entries and to provide for 
permanent assessment for a set of entries. That is, each provides for 
posting of cash deposits on future entries at a determined rate. In 
Zenith terms, the deposit rates set by each may be considered tran- 
sient, to the extent that the proceeding is followed by a 751 review. 
On the other hand, if no 751 review is requested in the immediately 
following review period, the cash deposit rate set in either type of 
determination will be used as the basis for permanent assessment of 
antidumping duties for a certain set of entries, as well as for cash 
deposit rates for a future period or periods. 

Under the circumstances of this case only this litigation can per- 
manently affect the entries subject to immediate liquidation and 
the effect of this proceeding on future entries is just as transitory as 
it is in current 751 reviews. That is, if a 751 review is requested in 
the future the review determination will terminate the effect of this 
litigation on future entries. Thus, to some extent, although to a less- 
er extent than in the Zenith case which involved mandatory 751 re- 
views, the potential for elusion of judicial scrutiny is of some con- 
cern in this case, as it is in post-1984 751 review cases. To the 
court’s knowledge, defendant does not oppose injunctive relief in 
post-1984 751 review cases even though, as here, lack of mandatory 
751 reviews diminishes the potential for elusion of scrutiny. 

Finally, the court notes that the question of injury, and to what 
extent it must be established in each case, turns to a certain extent 
upon the procedural circumstances of each case, and the positions 
of the moving party and the particular facts established by the par- 
ties. In this case, unlike a review of a negative determination, liqui- 
dation has already been suspended. If a 751 review were conducted, 
suspension would have continued. Injunction following an affirma- 
tive determination preserves the status quo, as it does not in review 
of a negative determination. Furthermore, where, as here, the raov- 
ing party seeks to enjoin the liquidation of its own entries, there is 
a more apparent relationship between liquidation and its economic 
effects on the moving party than where the moving party seeks to 
enjoin the liquidation of competitors’ entries.!° In cases such as 
Spring Wire, where no material injury to the domestic industry was 
found, the relationship between liquidation and injury to the mov- 
ing domestic party may be even less apparent. 

As in the Oki case, concerns for judicial economy as well as fair- 
ness to the parties weigh in favor of preliminary injunction which 


10 Although plaintiff has not provided particularized economic data, neither has defendant. In the circumstance of this 
case, the court finds plaintiff has met its burden. 
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would serve to preserve the court’s jurisdiction, discourage dupli- 
cate litigation and needless annual reviews, and avoid the loss of 
any right to challenge assessment of duties on past entries. By 
granting a preliminary injunction, plaintiffs will be properly assess- 
ed for all entries, all potentially recurring issues can be fully litigat- 
ed, the CIT need only decide an issue once and the Court of Appeals 
need only review it once. 

Accordingly, the court finds that if injunction is not granted in 
this case, there will be irreparable harm to plaintiffs because of the 
combination of unchallengeable liquidation of their past entries, 
loss of meaningful opportunity for judicial review as to such entries, 
and the requirement of filing annual reviews merely to obtain in- 
junctive relief. 

Under the facts of this case, the four-part test for injunctive relief 
is satisfied. Only plaintiffs will suffer harm if the stay is not grant- 
ed. Defendant loses nothing by the stay. The court has already 
found part of Ipsco’s challenge to have merit, Ipsco, Inc. v. United 
States, 12 CIT ——, Slip Op. 88-56 (May 6, 1988), and the discus- 
sion, supra, of the statutory scheme, indicates the injunctive relief 
is consistent with public policy. The parties shall consult and plain- 
tiffs shall submit a proposed preliminary injunction order within 10 
days. 

So ORDERED. 


(Slip Op. 88-98) 


Ipsco, Inc. AND Ipsco StTEEx, INc., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND Lone Star STEEL Co., DEFENDANT-INTERVENOR 


Court No. 86-07-00853 
[Plaintiffs’ motion for preliminary injunction granted.] 
(Dated July 21, 1988) 


Barnes, Richardson & Colburn, (Rufus E. Jarman, Jr. and Matthew J. Clark) for 
plaintiffs. 

John R. Bolton, Assistand Attorney General, David. M. Cohen, Director, Commer- 
cial Litigation Branch (Platte B. Moring, II}, Civil Division, United States Depart- 
ment of Justice, for defendant. 


MEMORANDUM OPINION AND ORDER 


Restani, Judge: Plaintiffs have moved for a preliminary injunc- 
tion staying liquidation in this countervailing duty matter, as they 
have in a separate antidumping matter, so that this court’s final de- 
cision resolving the challenge to the administrative determination 
will have full effect. See 19 U.S.C. § 1516a(c\(2) and (e) (1982). Plain- 
tiffs’ motion has been granted with respect to the antidumping case. 
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IPSCO, Inc. v. United States, 12 CIT ——, Slip Op. 88-97 (July 21, 
1988). The court finds that this case does not warrent a different 
result. 

Plaintiffs’ and defendant’s positions in this case are identical to 
their positions in the antidumping duty case. Although this action 
concerns countervailing duties, rather than antidumping duties, the 
parties have not suggested that this difference has any bearing on 
the particular issues currently before the court. Furthermore, the 
parties do not argue that there are may factual distinctions be- 
tween the two cases which would warrant different outcomes.! 

The court’s previous discussion and analysis of authorities in the 
antidumping case applies analogously, if not directly, in this case. 
With respect to the court’s jurisdiction to provide the relief request- 
ed, the statutory scheme does not warrant different results depend- 
ing upon whether the challenged determination arises under coun- 
tervailing or antidumping law. The situation which plaintiffs are 
confronted with is identical. They seek an injunction in this judicial 
challenge to a final affirmative determination. No administrative 
review of that determination has been conducted, and none will 
ever be conducted for the first annual review period. Entries cov- 
ered by that first annual review period may be liquidated in accord- 
ance with the cash deposit rate established in the currently chal- 
lenged determination. If injunction is not granted in this case, 
plaintiffs’ statutory right to obtain judicial review is likely to be 
without meaning for the entries permanently affected by the deter- 
mination under review. See Zenith Radio Corp. v. United States, 710 
F.2d 806, 810 (Fed. Cir. 1983). In this case the court finds that under 
post-1984 law, absent an injunction in this action 


there will be irreparable harm to plaintiffs because of the com- 
bination of unchallengeable liquidation of their past entries, 
loss of meaningfull opportunity for judicial review as to such 
entries, and the requirement of filing annual reviews merely to 
obtain injunctive relief. 


Slip Op. 88-97 at 18. Finally, the four-part test is similarly satisfied 
in this case. The court has already found Ipsco’s challenge in this 
countervailing duty case to have merit. Ipsco, Inc. v. United States, 
12 CIT ——,, Slip Op. 88-54 (May 4, 1988). On the one hand, if the 
stay is not granted only plaintiffs will suffer harm if the stay is not 
granted, while on the other hand, if the stay is granted defendant 
will lose nothing. As indicated in the court’s discussion of the statu- 
tory scheme in its previous opinion, injunctive relief is consistent 
with public policy. The parties shall consult the plaintiffs shall sub- 
mit a proposed preliminary injunction order within 10 days. 
So ORDERED. 


1 Plaintiffs acknowledge that no request for a 751 review was made with respect to this countervailing duty case, where- 
as in the antidumping case, a request was made and withdrawn. Neither party makes anything of this distinction. 
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(Slip Op. 88-99) 


Keyes Fipre Co. AND PACKAGING Corp. OF AMERICA, PLAINTIFFS v. UNITED 
STATES, DEFENDANT AND Fripp Fipre Forms INC., INTERVENOR-DEFENDANT. 


Court No. 85-08-01100 


MEMORANDUM AND ORDER 

[Defendant’s motion for rehearing denied; remanded to International Trade 

Commission. ] 
(Decided July 22, 1988) 

Patton, Boggs & Blow (Frank R. Samolis, Jennifer A. Hillman and Daniel E. 
Waltz) for the plaintiffs. 

Office of General Counsel, U.S. International Trade Commission (Lyn M. Schlitt, 
James A. Toupin and George W. Thompson) for the defendant. 

Dorsey & Whitney (Bruce Aitken and Edward R. Easton) for the intervenor- 
defendant. 


AquiLino, Judge: The U.S. International Trade Commission has is- 
sued the results of its reconsideration of whether the molded-pulp 
egg-filler-flat industry in the United States is materially injured by 
reason of imports of like merchandise from Canada. That reconsid- 
eration was carried out pursuant to an order of this court in con- 
junction with slip op. 88-31, 12 CIT ——, 682 F.Supp. 583 (1988), 
and has resulted in a renewed negative determination of causation 


of material injury by the imports which are sold at less than fair 
value. 

In addition to the redetermination, the defendant has interposed 
a motion for leave to file a motion for rehearing out of time, which 
is supported by the intervenor-defendant. 


I 


CIT Rule 59 mandates that motions be made within 30 days of an 
order for which rehearing is sought. This requirement has not been 
met here by the defendant, which attributes the tardiness of its mo- 
tion to the time required to review on remand the facts in the 
record. However, the motion seeks rehearing on a point of law—one 
already considered and discussed in slip op. 88-31 in the light of 
British Steel Corporation v. United States, 8 CIT at 86, 593 F.Supp. 
405 (1984). See 12 CIT at ——, 682 F.Supp. at 589. The motion refers 
to Copperweld Corp. v. United States, 12 CIT ——, ——, 682 F.Supp. 
552, 567 (1988), which also relies on British Steel’s interpretation of 
the price-undercutting provision of 19 U.S.C. § 1677(7\C\ii). While 
the timing and nature of that recent reliance are not sufficient 
ground to grant defendant’s motion for rehearing, in hereby deny- 
ing the motion the court notes in passing that the Copperweld opin- 
ion emphasizes in regard to the imports from Canada at issue there- 
in that 

the information obtained by the ITC was specifically designed 
to eliminate the differences in transportation costs. The in- 
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structions to the pricing section of the questionnaires utilized 
by the ITC explicitly provided that “[p]rices must represent 
arm’s length transactions * * * and should exclude the cost of 
freight to your customers.” Id. 


Defendant’s motion for rehearing points out clearly, however, the 
nature of the Commission’s misinterpretation of the court’s remand 
order herein, to wit: 


* * * [Ijmported egg filler flats are not delivered to coopera- 
tives, but are shipped directly to end users. The cost of such de- 
livery is reflected in the actual price that the Canadian produc- 
er charges the cooperatives * * *. [Blecause cooperatives never 
take possession of the imported egg filler flats there is no possi- 
bility that actual Canada-to-cooperative transportation costs 
could ever be determined. The Commission believes that such 
an artificial calculation does not, in this case, provide a proper 
basis for assessing real conditions of competition in the 
marketplace.! 


The court concurs—and did not require otherwise of the ITC on 
remand. 

Nevertheless, as stated at page 2 of defendant’s reply memoran- 
dum, the “Commission adjusted the delivery costs for the imported 
product to reflect hypothetical deliveries to cooperatives, rather 
than directly to end users.” As explained further in that memoran- 
dum, the ITC had obtained actual freight costs for delivery of the 
imports to the customers of the cooperatives in the various states. 
On remand, the Commission measured the mileage from Fripp’s Ca- 
nadian plant to the nearest and the farthest points in those states? 
and divided the actual freight costs by the mileages to obtain a 
maximum and a minimum cost of transportation per mile. Actual 
distances from Fripp to the respective cooperatives were deter- 
mined and multiplied by the costs per mile to provide maximum 
and minimum costs for freight to the cooperatives. Those costs were 
either added to or subtracted from the cooperatives’ prices, depend- 
ing upon whether their distances from Fripp were greater or less 
than the distances to the end-users. The Commission then compared 
those prices with domestic prices to determine whether significant 
price undercutting had occurred and concluded: 


The adjusted import prices show some instances of under- 
selling by the imports. In fact, the adjusted import prices in 
many other instances were higher than the prices that we re- 
lied upon in our final determination. Overall, there was no sig- 
nificant underselling by the Canadian producer at the distribu- 
tor-cooperative level. 

In sum, the absence of significant underselling by imports at 
the distributor-cooperative level of distribution, considered with 
the other reasons specified in our final determination, indicate 


1 Defendant’s Motion for Rehearing, pp. 5-6 (emphasis in original). 
2 This approach was taken due to the record’s lack of the exact localities of the end-users. 
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the absence of a causal connection between the condition of the 
US. industry and the LTFV imports from Canada.’ 


II 


In slip op. 88-31, this court affirmed the Commission’s choice of 
the distributor/cooperative level at which to analyze the question of 
causation of the material injury as being within the parameters of 
its broad discretion. The remand order left that discretion unre- 
strained; the Commissioners were free to reconsider the controlling 
question at the same level or at another point, e.g., the end-user lev- 
el, analysis of which had led to the preliminary affirmative determi- 
nation of material injury by reason of the imports in question. The 
plaintiffs continue to press this point as a proper alternative. 

Plaintiffs’ preference notwithstanding, the Commission has again 
considered causation at the distributor/cooperative level, but with- 
out an appropriate attempt to rectify the defect in its original anal- 
ysis, namely, “comparison of prices entailing freight to two differ- 
ent points in the channels of distribution of the merchandise.” 12 
CIT at ——, 682 F.Supp. at 589. As also stated in slip op. 88-31, 
“the freight factor for the Fripp filler-flats does not require any- 
thing more than correlation to that point in the channel of distribu- 
tion of the domestic merchandise at which the Commission com- 
pared prices.” Jd. This did not mean measuring mileages from Fripp 
to the cooperatives, which are not directly in the channel of distri- 
bution of the imports, rather measuring mileages from Fripp to the 
distributors of domestic filler-flats in the various states and then 
computing freight costs to their locations based on the mileages 
thereto multiplied by the per-mile rate(s) for the imports.‘ Stated 
another way, determine which domestic distributor is nearest in 
distance to (or has otherwise dealt with) each end-user of the im- 
ported filler-flats, determine the distance from Fripp to that distrib- 
utor®, and multiply that distance, as the extent of the freight for 
those particular imports, by their per-mile rate. 

Once that freight has been computed as indicated, the Commis- 
sion will be in a position to more properly consider whether there 
has been significant price undercutting by the imported merchan- 
dise as compared with the prices of the like product of the United 
States by adjusting the import prices for the con- 
stant—freight—beyond the point of distribution of the domestic 
product. Such adjustment remains necessary as long as the ITC, in 
the exercise of its discretion, continues comparison at that point to 
fulfill its obligations under 19 U.S.C. § 1677(7)C\ii). Hence, this 
matter is hereby remanded to the Commission for further proceed- 


3 Remand Results at 5-6 (footnotes omitted). Commissioners Liebeler and Brunsdale have submitted additional views. 
Commissioner Rohr has submitted concurring views. 

* To the extent that per-mile rate(s) for the imports have already been determined (on the present record as described in 
Point I supra), the Commission can use them again—or it is free to reopen the record for additional information, but it is 
not required to do so, as the plaintiffs argue. 

5 In fact, the record reflects some sales of Fripp filler-flats to domestic distributors in each of the regions of this country. 
See, e.g., Confidential Document 18.010 (Canadian Producer’s Questionnaire, pp. 9-12 (May 17, 1985)). 
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ings not inconsistent with this memorandum. The defendant shall 
file within 45 days hereof any redetermination of the issue of 
whether the molded-pulp egg-filler-flat industry in the United 
States is materially injured by reason of imports of like merchan- 
dise from Canada. The plaintiffs may have 15 days thereafter in 
which to respond®, and the defendant and the intervenor-defendant 
may have ten days to reply thereto. 
So ORDERED. 


(Slip Op. 88-100) 


AsauI CHEMICAL INDusTRY Co., LTD,. PLAINTIFF v. UNITED STATES, 
DEFENDANT, AMERICAN YARN SPINNERS ASSOCIATION, PARTY-IN-INTEREST. 


Court No. 80-5-00755-S 
Before Rao, Judge. 


(Dated July 25, 1988) 


Barnes, Richardson & Colburn (Edwin F. Rains, James S. O’Kelley and Richard 
Haroian on the briefs) for the plaintiff. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Velta A. Melnbrencis on the briefs) for the defendant. 

Leva, Hawes, Symington, Martin & Oppenheimer (Joseph H. Prince and Simeon M. 
Kriesberg on the briefs) for the Party-in-Interest. 


Rao, Judge: This case concerns spun acrylic yarn from Japan that 
was the subject of a petition filed by the Party-in-Interest, Ameri- 
can Yarn Spinners Association (AYSA) with the Treasury Depart- 
ment on November 22, 1978. The petition alleged that spun acrylic 
yarn from Japan was or was likely to be sold at less than fair value 
(LTFV) within the meaning of the Antidumping Act of 1921, as 
amended. The Treasury Department (Treasury) determined that the 
petition was in proper form and, on January 4, 1979, initiated an 
antidumping investigation by publishing an Antidumping Proceed- 
ing Notice with regard to spun acrylic yarn from Japan in the Fed- 
eral Register. 44 Fed. Reg. 1238-9. Subsequently, Treasury deter- 
mined that there were reasonable grounds to believe or suspect that 
there were or were likely to be sales of spun acrylic yarn from Ja- 
pan at LTFV and published a Withholding of Appraisement Notice 
on July 13, 1979. 44 Fed. Reg. 41004-5. 

On October 25, 1979 Treasury published a notice of its Determi- 
nation of Sales at Less than Fair Value with regard to spun acrylic 
yarn from Japan. 44 Fed. Reg. 61492-3. Plaintiff was one of three 


§ While the relief granted herein obviates the court’s ruling on plaintiffs’ objections in their present Response to ITC’s 
Remand Decision, other than as indicated in this memorandum, suffice it to state now that the methodology followed by the 
Commission should be clear enough in the public record so that any demand for production of allegedly privileged legal 
analysis like that contained in plaintiffs’ present footnote 7 will not be necessary. Compare id. at 5, n. 7 with USX Corpora- 
tion v. United States, 11 CIT ——, 664 F.Supp. 519 (1987). 
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companies whose sales were examined during the investigation 
leading to this determination. On November 19, 1979 the United 
States International Trade Commission (ITC), having received ad- 
vice from Treasury that spun acrylic yarn from Japan was or was 
likely to be sold at LTFV, instituted its investigation under 19 
U.S.C. 160(a) to determine whether an industry in the United States 
was being, or was likely to be, injured or prevented from being es- 
tablished by reason of such merchandise being imported into the 
United States. 

The Trade Agreements Act of 1979 became effective on January 
1, 1980. Pursuant to section 102(c) of that Act, the ITC was required 
to terminate its pending investigation of spun acrylic yarn from Ja- 
pan and to initiate a new investigation under section 735 of the Tar- 
iff Act, 19 U.S.C. § 1673d, treating Treasury’s LTFV determination 
as final. Accordingly, on January 17, 1980, the ITC published a no- 
tice terminating its pending investigation and instituting a new in- 
jury investigation. 

AYSA has also filed a petition alleging that spun acrylic yarn 
from Italy was being sold at less than fair value, and this petition 
was processed in a manner similar to that the subject of this action. 

On March 26, 1980, the ITC published its determination of mate- 
rial injury to an industry in the United States with regard to spun 
acrylic yarn from Japan and Italy. 45 Fed. Reg. 1968287. 

Plaintiff challenges both the less than fair value determination of 
Treasury and the material injury determination of the ITC. It is 
plaintiff's position that the Treasury determination of sales at less 
than fair value was in error because Treasury failed to make appro- 
priate adjustments to foreign market value and because Treasury 
excluded 47 percent of plaintiff's sales as being below the cost of 
production. Plaintiff challenges the ITC finding of material injury 
to an industry in the United States because it alleges that there was 
insufficient evidence that the volume and impact of sales of the 
merchandise from Japan affected domestic lost sales, price suppres- 
sion, plant closings and domestic employment. 

Defendant and AYSA both challenge plaintiffs standing to seek 
review of the decision to impose dumping duties made by Treasury 
under the Antidumping Act of 1921. It is their position that since 
Treasury’s final LTFV determination was published on October 25, 
1979, before the date on which the Trade Agreements Act of 1979 
became effective, there are only three classes of persons to whom 
Congress had granted standing to challenge such a determina- 
tion—(1) American manufacturers and wholesalers, (2) importers, 
and (3) consignees of the subject merchandise and that plaintiff, a 
foreign manufacturer, does not come within these classes of per- 
sons. Under the Antidumping Act of 1921 foreign manufacturers 
and exporters where not accorded the right to seek review of a 
dumping determination by the Treasury Department. 
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It is plaintiff's position that it is not challenging the determina- 
tion of Treasury of sales at LTFV under the Antidumping Act of 
1921, but the decision of the Department of Commerce to impose 
dumping duties, which was made under the Trade Agreements Act 
of 1979. The Court agrees with this position. 

Dumping duties are only assessed after there has been a finding 
of material injury or lkielihood of material injury to an American 
industry, which occurs after the finding of sales at LTFV. Although 
a foreign manufacturer or importer may be very alarmed at having 
a LTFV determination made against it, it may still hope that the 
ITC investigation would show that no American industry is or is 
likely to be injured by its sales. In such a case, no action would be 
required because no legal detriment would have been suffered since 
no dumping duties would be imposed. It is only after the dumping 
duties are to be assessed that the foreign manufacturer has been 
injured. 

In section 102(c\2) of Title 1 of the Trade Agreements Act of 
1979, 93 Stat. 189-190, Congress provided that, on the effective date 
of Title VII of the Tariff Act of 1930, any final determination of the 
Secretary of the Treasury under the Antidumping Act of 1921 was 
to be treated as a final determination under section 735(a) of the 
Tariff Act of 1930 (the “new law”). It is beyond question that deter- 
minations under section 735(a) are reviewable by this Court when 
an action is commenced by a foreign manufacturer. See 19 U.S.C. 
§ 1516a(2)(B); Royal Business Machines, Inc. et al. v. United States, 
1 CIT 80, Slip Op. 8016, 507 F. Supp. 10007, aff'd 69 CCPA 61, 669 
F.2d 691 (1982). 

We will consider plaintiff's claims as to Treasury’s finding of 
sales at less than fair value first. the LTFV investigation was con- 
ducted under the provisions of the Antidumping Act of 1921, as 
amended (‘the Act”). Although the investigation originally was to 
cover the period of January 1 to June 30, 1978, it was extended to 
cover January 1 to December 31, 1978 because of fluctuations in the 
amount of imports during that year. Plaintiff, as well as other Japa- 
nese manufacturers of spun acrylic yarn, was notified of the investi- 
gation and was requested to present documentation of its pricing 
structure at a meeting to be held with the U.S. Customs representa- 
tive to Japan at the Japanese Ministry for International Trade and 
Industry (MITD). Plaintiff was furnished with a copy of the question- 
naire prepared by Treasury with respect to spun acrylic yarn and 
was advised that assistance would be provided in answering the 
questions posed. 

Asahi provided the information requested, both for the original 
period of investigation and for the extended period and, at the meet- 
ing at MITI, Asahi presented its records for inspection by the Spe- 
cial Customs Representative. It also submitted written responses to 
the questionnaire, and submitted additional responses on written 
request from Treasury. At the meeting, the Special Customs Repre- 
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sentative verified Asahi’s responses to the questionaire by checking 
invoices and sales agreements with both domestic and USS. 
customers. 

In arriving at the LTFV determination, Treasury compared the 
home market price with the price for export to the United States. 
Treasury concluded that approximately 47 per cent of the home 
market. sales should be disregarded as being below the cost of pro- 
duction. In arriving at the below cost of production sales, Treasury 
disallowed certain items of cost, i.e., advertising costs, warehousing 
costs and interest costs, relying on Customs Regulations then in ef- 
fect. Section 153.10(a) of the Customs Regulations provided: 


Section 153.10 Fair Value; circumstances of sale. 

(a) General. In comparing the purchase price of exporter’s 
sales price, as the case may be, with the sales, or other criteria 
applicable, on which a determination of fair value is to be 
based, reasonable allowances will be made for bona fide differ- 
ences in circumstances of sale if it is established to the satisfac- 
tion of the Secretary that the amount of any price differential 
is wholly or partly due to such differences. Differences in cir- 
cumstances of sale for which such allowances will be made are 
limited, in general, to those circumstances which bear a direct 
relationship to the sales which are under consideration. 


Treasury did not allow the warehousing and interest costs on the 


merchandise for sale in the home market because the expenses 
were general in nature and not tied to particular sales (A.R. 1153). 
Claims for administrative expenses of the sales department were 
not allowed because they did “not constitute circumstances of any 
particular sale, as required by section 153.10, Customs Regulations 
* * *” according to the Final Determination of Sales at Less Than 
Fair Value of October 19, 1979 (A.R. 1153). 

It is the view of this Court that Treasury’s requirements concern- 
ing the authentification of costs were more stringent than was re- 
quired by its own regulation and therefore contrary to law. The reg- 
ulation requires only that there be a direct relationship between 
the expenses and the sales under consideration. Here, plaintiff 
presented information and supporting documentation for all its 
sales made during the period of investigation. Defendant does not 
allege that these expenses cannot be attributed to the sales under 
consideration, but that they were not attributable to specific sales. 
The sales under consideration were all sales in the home market 
during the investigative period. If the expenses considered by Treas- 
ury can be found to bear a direct relationship to these sales, they 
should have been allowed. For example, defendant disallowed ware- 
housing costs for sales in the home market, because the yarn was 
warehoused betore specific sales were made to purchasers. Yet 
plaintiff demonstrated that there were no warehousing costs with 
respect to sales for export, since the yarn was spun when the orders 
for export were received. On the other hand, domestic purchasers 
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required faster delivery and plaintiff had to warehouse a variety of 
yarns for quick shipment to the Japanese purchasers of their yarns. 

There was no other evidence before Treasury which would refute 
plaintiff's claim that warehousing expenses were paid only for yarn 
produced for the home market. Defendant alleges that the ware- 
housing expenses should not be allowed since plaintiff would have 
incurred them regardiess of whether plaintiff made any sales in the 
home market. That reasoning, conjectural since plaintiff did make 
sales in the home market, would not hold up when the period of in- 
vestigation is a period of twelve months, as it is here. Plaintiff is a 
going business entity and it is unlikely that it would continue to 
stockpile yarn if no domestic sales were generated over a year’s 
time. 

Defendant, in not allowing expenses for advertising, also relied on 
language in Customs Regulation 153.10(b), which states that “allow- 
ances generally will not be made for differences in advertising and 
other selling costs of a seller unless such costs are attributable to a 
later sale of merchandise to a purchaser * * *.” However, defendant 
failed to consider the first portion of that sentence, which condi- 
tions the portion of the sentence relied on: 


Except in those instances where it is clearly established that 
the difference in circumstances of sale bear a direct relation- 
ship to the sales which are under consideration, allowances 
generally will not be made for differences in advertising and 
other selling costs of a seller unless such costs are attributable 
to a later sale of merchandise by a purchaser; * * * 


In concluding that expenses for warehousing, laboratory costs, 
general research and development, and administrative expenses of 
the sales department should not be allowed, Treasury stated: 


Expenses of these sorts are not considered to be the bases for 
adjustments because they do not constitute circumstances of 
any particular sale, * * * 


The first test to be applied under 19 U.S.C. 153.10 is one of direct 
relationship, not whether the expenses can be tied to a particular 
sale. Cf. Carlisle Tire & Rubber Co. v. United States, 3 CIT 163 
(1982), in which the Court applied the direct relationship standard. 

It is the opinion of the Court, accordingly, that defendant applied 
an incorrect standard in arriving at the cost of production of spun 
acrylic yarn in the home market and that the portion of the dump- 
ing determination supported by its findings must be remanded to 
the Commerce Department for reconsideration of the home market 
prices. 

In view of the fact that a redetermination of the home market 
prices may result in a conclusion that the sales of spun acyrlic yarn 
from Japan were not made at less then fair value in this country, 
we will not overturn the ITC finding of injury to domestic manufac- 
turers at this juncture. However, the Court is of the opinion that 
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the ITC finding of material injury based on an investigation in 
which the impact of imports for both Japan and Italy were consid- 
ered together would be contrary to the law. Plaintiff alleges that 
the industry evolved through three different phases in the late 
1970’s. In 1976 and 1977, there was a surge in the demand for the 
yarn because of the increase in the popularity of the “bulky” look. 
During this time both imports of the yarn and domestic production 
increased tremendously and the domestic producers were unable to 
meet the increased demand. 

In 1978 demand flattened, the yen appreciated sharply against 
the dollar and imports from Japan decreased to minimal quantities 
and in 1979 ceased altogether. The ITC concluded that there was a 
delayed effect on the American industry because of the Japanese 
imports. This finding of a delyed effect was not sufficiently sup- 
ported by the citation of circumstances in this particular industry. 
There was no evidence that Japanese imports were being stockpiled 
in the United States for future delivery to domestic customers. The 
evidence does show that Japanese imports increased sharply in the 
year when demand increased sharply and decreased sharply when 
the demand also declined sharply. For example, Japanese imports 
were highest in 1977, at the time that the domestic industry was 
also at its most profitable. However, in 1978 imports from Japan de- 
creased more than 26 per cent or more than 3 million pounds, as de- 
mand for the merchandise also declined. In 1979 only 233,000 
pounds of yarn was imported from Japan, and later in 1979 imports 
from Japan ceased all together. 

It is important to note that the domestic industry did exceptional- 
ly well during 1976 and 1977. Domestic shipments increased by ap- 
proximately 6 per cent and capacity utilization rose from 79.5 per 
cent to 85.4 percent and man hours worked increased by approxi- 
mately 4.5 per cent. 

In 1978 total demand was off some 4.1 million pounds. Japanese 
imports dropped by 3.3 million pounds and in the last quarter of 
that year amounted to only .4 million pounds. During this time, im- 
ports from sources other than Japan rose by 12.2 million pounds. It 
is unfair to the plaintiff, which was the subject of an investigation 
pertaining only to Japanese spun acrylic yarn, to have an injury de- 
termination based on import statistics covering both Japanese and 
Italian imports when Japanese imports were decreasing and Italian 
imports were increasing. 

The comments of the Commissioners themselves show that Japa- 
nese imports were considered in conjunction with other imports. 
Commissioners Bedel and Moore stated that “[tJhere is evidence of 
sales lost to imports from Japan and Italy during the period under 
review. Twelve firms states that the principal reason for purchase 
of the Japanese product in lieu of the domestic product was lower 
prices * * *. Two firms verified that the imported Italian yarn had 
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been chosen over the domestic product.” (A.R.L.T.C. List No. 1, Doc. 
117, p. 6). 

Commissioners Stern and Calhoun state that “[flor the period 
January 1976-September 1979, five domestic spinners supplied in- 
formation on specific lost sales to customers who had allegedly pur- 
chased spun acrylic yarn from Japan or Italy in lieu of U.S. pro- 
duced yarn.” (A.R.I.T.C. List No. 1, Doc. 117, p. 13). These commis- 
sioners drew conclusions from data spanning a five year period 
when the period of investigation was only one year. Their com- 
ments do not exterpolate the data from the year under investiga- 
tion, and it is possible that the specific lost sales occurred during 
the period of highest demand. Nor do the comments differentiate 
between sales of Japanese and Italian merchandise. Conclusions 
reached when both these imports are being considered would be er- 
roneous during periods when Japanese imports were decreasing and 
Italian or other imports were increasing. 

Defendant and AYSA take the position that the ITC’s determina- 
tion need only be based on relevant evidence reasonably adequate 
to support its conclusions. They take the position that the substan- 
tial evidence test should be applied and that the agency determina- 
tion should be upheld even if there is substantial evidence to sup- 
port a contrary conclusion, even if the record evidence admits to 
conflicting interpretations and even if the determination rests on 
less than the weight of the evidence. The substantial evidence test 
does not permit the reviewing court to weigh the evidence, but only 
to ascertain whether the agency has drawn “such reasonable con- 
clusions from its findings as in its discretion are appropriate.” J1li- 
nois Cent. RR. v. Norfolk & W. Ry., 385 U.S. 57, 69 (1966). While the 
Court agrees with and adheres to the criteria for agency review ex- 
pressed supra, it concludes that the methodology employed by the 
ITC in reaching its determinations was incorrect. Thus, it was im- 
proper for the ITC to consider the effect of Japanese and other im- 
ports in arriving at an injury determination as to Japanese imports, 
and it was error for the ITC to find injury to the domestic industry 
from Japanese imports in those years when Japanese imports de- 
creased substantially, while other countries’ imports increased. 

For the above reasons, should it become necessary for the ITC de- 
termination to be remanded because Commerce, in reassessing its 
dumping finding based on the views expressed herein, has found ad- 
ditional evidence which leads to a dumping finding, the Court di- 
rects the ITC to re-examine its data with regard to injury based on 
Japanese imports alone during the period of investigation. 
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